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ELECTION COMMISSION OF INDIA. 

ORDER 

New Delhi, the 7th September, 1995 

O.No. 61 Whereas the Election Commission is satisfied that each of the contesting candidate specified 
in column 4 of the table below at the General Election to the Uttar Pradesh Legislative Assembly as specified in 
column (2) held from the constituency specified in co!nmn(3) against h’S name has flailed to lodge an account of his 
elect : on expenses as required by the Representation of the people Act, 1951 and the rulc9 made thereunder as 
shown in column (5) of the said Table; > 

And whereas, the said candidates have not furnished any reason or explanation for the said failure even after 
duo notice and the Election Commission is thus satified that they have no good reason for justificat on for the said 
failure. 

Now, therefore, in pursuance of section 10A of the said Act, the Election Commission hereby declares the 
persons specified in column (4) of the Table below to be disqualified for being chosen as, and for being a member 
of either House of the Parliament or of the Legislative Assembly oi Legislative Counel of a State for a period of 3 
years from the date of this order- 


TABLE 


SI. Particulars of election 
No- 

No. & Name of 
constituency 

Name & Adc ress of contesting 
candidates 

Reasons tor dis¬ 
qualification 

1 2 

3 

4 

5 

1. General Election to the 
Uttar Pradesh Legislative 
Assembly, 1993. 

145-Ramnagar 

Sh, Kishoic, 

Vill. Meetapur, 

Post Bahramghat, 

Barabanki (U P.) 

Failure to lodge any 
account of election 
expenses. 

2. General Election to the 
Uttar Pradesh Legislative 
Assembly, 1993. 

146-Kaiscr ganj 

Sh. Azimulla, 

Vill. Dhiarampur, 

Post. Patapnr, 

Bhariach, 

(U.P.) 

-do- 
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1 2 

3 

4 

5 

3. General Election to the 

Uttar Pradesh Legislative 
Assembly, 4 993 

225-Bansdih 

Sh. Nandjee, 

Vill. Khanpur, 

.Post Dumaria, 

Ballia 

(U.P.) 

Fa dure to lodge any 
account ot election 
expenses. 

1 

o 

i 

276-Allahabad 
South 

Sh. Ramvilas Pal, 

3A Badshahi Mand\ 
Allahabad. 

(U.P.) 

-do- 

5. rdo- 

294-Ghatampnr 

Sh. Dhamicndra Singlr, 

Vill. Sukhapur, 

Uttar Pradesh. 

- do- 

6. -do- 

-do- 

Smt. Savitri, 

Vill. Sukhapur, 

Uttar Pradesh. 

-do- 

% —do- 

321-Hamirpur 

Sh. Mahash, 

Vill. Baihrauli, 

Gokhuldora, 

Post Bdohta, 

Teh. Hamirpur 
(U.P.) 

-do- 

8, -do- 

324-Charkhari 

(SC) 

Sh. Shambhoodayal, 

Moh. Gandhi Nagar, 
Mahoba, 

(U.P.) 

-do- 

9, -do- 


Sh. Kasiya Urf, 

Kashi Prasad, 

Kulpahar, 

Hamirpur,. 

Uttar Pradesh. 

-do- 

10, -do- 

327-Lalitpur 

Sh. Muna Lai Rokwar, 

S/o Mannu, 

214/8, Civil Line, 

Lalitpur, 

(U.P.) 

-do- 

11, . -do- 

-do- 

Sh. Rarnesh Narain, 

S/o Bhgwat Narair, 

Vill. & Post Jakhlon, 

Uttar Pradesh. 

-do- 

12, -do- 

371-Gangiri 

Sn. Chaman Singh, 

Vill. Biakalan, 

Distt. Atarouli, 

Aligarh, 

(U.P.) 

-do- 

13, -do-’ 

400-Khekra 

Sh. Charanjit Singh, 

2/45, Sector-2, 

Rajondra Nagai, 

Sahiba bad, 

Dish. Ghaziabad 
. . (U.P.) 

Failed to lodge 
account in manner 
required by law. 

14* —do-*- 

-do- 

Sh. Ilmas," 

Vill. & P. 0. Rataul, 

Distt. Meerut, 

(U.I.) 

Failure to lodge any 
account of election 
expenses. 


[No. 76/UP-LA/93] 
By Order, 

GHANSHYAM KHOHAR, Secy. 
ELECTION COMMISSION OF INDIA 
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New Delhi, the 13th September. 1995 

O.N. 62.—In pursuance of clause (b) of sub-section 2 of 
section 1 I6C of the Representation of the People Act, 1951 
(43 of 1951 ), the Election Commission of India hereby pub¬ 
lishes the Order, dated 18th Inly, 1995 of the Supreme Court 
of India in Civil Appeal No. 640 of 1993 filed against the 
judgement dated 3rd August, 1992 of High Court of Judi¬ 
cium e al Liomhay, Nagpur Bench in Election Petition No 
l of 199f. 

LNo, 82/MT-HP/9l(Nagpur)931 
By Order, 
K. P. G, KUTTY, Secy. 

IN THE SUPREME COURT OF INDIA 
CIVIL appellate jurisdiction 

C.TV1L APPEAL NO. 640 OF 1993 
(With Cross Objections) 

Guianan Knshnaji Bapat & Anr . . Appellants 

Vs. 

Oa I la ji Raghobuji Mcgltc & Ors . .Respondents 

JUDGMENT 

DR. ANAND, .1.—The appeal under Section II6A of the 
Representation of People Act, 1951 (hereinafter referred Ur 
ns the Act), by two electors is directed against the judgment 
and order of u learned Single Judge of the Nagpur Bench of 
the High Court of Judicature at Bombay dismissing the elec¬ 
tion petition. The returned candidate lias also filed cross- 
obieclions challenging those findings which have gone against 
him. Hoth shall be disposed of by this common judgment. 

4 tie appellants filed an election petition under Section 80 
of the Ac: challenging the election of respondent No. 1. 
Duttuji Raghobaji Meghe. the returned candidate from 23 
Nagpur Parliamentary Constituency in the election held for 
the Xlh 1 .ok Sabha and also sought a declaration to the 
effect that respondent No. 2 Shri Banwarilal Bhagwanda* 
Purohit be declared as the duly elected candidate from the 
said Constituency after setting aside the election of the 
returned candidate. The challenge to the election of respon¬ 
dent No, 1 was mainlv based 1 on the allegations of commis¬ 
sion of various corrupt practices bv him and/or his election 
agent detailed in the petition. 

Arpellant No. 1 was at the relevant time the Vice President 
of Bhartiva Janta Partv (Nagpur City) Nagpur while appel¬ 
lant No. 2 was a worker of the Bhartiva Janta Partv. Res¬ 
pondent No. 2. Shri Banwarilal Bhagwandas Purohit, the 
defeated candidate had been sponsored as a candidate by the 
Bhartiva fnnln Partv while respondent No. 1 Datta Raghobaji 
Meghe. the returned candidate, had been sponsored by Con¬ 
gress 0) Besides respondents 1 and 2„ the oilier candidates, 
who had i on tested the election and had not withdrawn flieii 
candidatures from the contest, numbering more than forty 
two were aho joined as respondents to the election petition. 


'the main case of the appellants projected bcfoie the Fligh 
( min and canvassed before us against lire returned candidate 
was that the expenditure mcuired or authorised by reapon- 
oem No. 1 ui Ins election agent was much more than what 
had Ken disclosed by him in the return of expenditure lodged 
lindm Se J ion 78 ol l he Act with the District Election Officer 
and that huge expenditure incurred by him in connection 
null his election had been suppressed. It was further alleged 
that though llic expenditure incurred in connection with the 
election of respondent No. 1 was shown to have been incurred 
by the political party, soma other sympathetic associations, 
organisations, individuals, friends and well-wisheis, the said 
expenditure in fact had been incurred and/or authorised by 
respondent No. 1 and/or his election agent arid the amount 
spent by those organisations had been provided out of the 
funds made available by icspondent No. 1 to those parlies 
for making the payment and their names were given only 
to conceal the truth of the transactions so as to escape from 
the mischief of Section 123(6) of the Act. It was pleaded 
that some of the organisations under whose names the adver¬ 
tisements had appeared, were in fact non-existent and that the 
individuals who were shown ostensibly to have incurred soma 
expenditure for furtherance of the prospects of the election 
of i csnondcut No. L had actually no funds of their own 
lo spend' and respondent No. 1 had placed his own fundi 
m their hands to meet the expenditure. According to the 
appellants, the expenditure inclined bv respondent No. 1 was 
fai in excess of the limit prescribed by Section 77 of the 
Act read with Rule 90 of the Conduct of Election Rules, 1961 
(hereinafter the ‘Rules’) and the return of election expendiure 
did rot reflect the correct rtatc of affairs. Since respondent 
No. 1 had exceeded the prescribed limit of expense, he wai 
euiltv of committing the corrupt practice under Section 123(6) 
nf the Act and his election was. therefore, liable to be declared 
void and respondent No. 1 also disqualified for committing 
th- corrupt practice. 

Respondent No, 1 before tiling his written statement raised 
a preliminary objection, through Ex. 16 and F.x. 17, to the 
effect that the allegations made in the petition were vague 
and that material facts and particulars had not been supplied 
m-d a s such ihc vague pleadings were liable lo be struck, off 
an.! the election petition (ejected under Section 81(3) read 
with Section 86 of the Act. On 29-10-1991, however. Ex. 16 
was rcieeled while application F.x. 17 was allowed to the 
extern that the allegations made in the petition regarding the 
commwsion of corrupt practice under Sections 123(2) and (3At 
were found to he vague and non-specific and the pleadings 
in that connection were directed to be struck off. Against 
the order of reiection of the preliminary objection raised in 
Ex 16 respondent No 1 preferred a snecial leave petition 
beinir S( P tO No. 19105-66/91 in this Court which was 
dismissed on 20lh December, 1991 by the following order: 

“4'he special leave petition is dismissed. However, this 
order will not prevent him from raising objections, 

which arc available to him according to law. when 

the evidence is made oi the relevant allegations.” 

Subsequently, on application, F.x. 27, filed by the appellants 
for leave to amend the election petition for correcting certain 
inadvertant ‘‘errors, omissions and slips” was al¬ 
lowed on 28th November, 1991 and the neces¬ 
sary corrections were carried out in the election 

petition. Again an application Ex, 47 A filed bv the 
appellants seeking further amendment of the verification 
clause of the petition was allowed by the Court on 
18-1-1992. after an earlier application. Ex. 44, filed by 

the appelltnts seeking amendment of the eleCtiun petition 
had ben-allowed on 18-12-1991. 


A detailed writtten statement was thereafter filed by res¬ 
pondent No. 1 in which the charges levelled against him 
in the election petition were vehemently denied. Respon¬ 
dent No. 1, in respect of certain items of expenditure, took 
a spcific stand that the expenditure on those items ns 
detailed by the appellants in the election petition, were 
incurred by Nagpur City Dis'ncf Congress Committee and 
Niipnur Gramin Congress Committee and not by him. 
Similarly, in respect of some oilier items of expenditure, 
respondent No. I took the plea that the expenditure m 
respect of those items was incurred bv certain organism ions, 
associations, individuals, friends atid well-wishers, without 
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any authority or consent of respondent No. 1 or his election 
agent and completely on their own volitions, In the written 
statement, the names of some of the organisation and indi¬ 
viduals as well as the associations of perotis and the 
political party who had incurred the expenditure were furni¬ 
shed hy respondent No. 1. It was maintained* by respon¬ 
dent No. 1 that he had not incurred anv expenditure besides 
the one reflected in the return of election expense and had 
not committed any corrupt practice. After the amendments 
were carried out by the appellants, the returned candidates. 
Respondent No, I filed yet another application Fx. 50 seek¬ 
ing striking out of some other 'vague and non-specific’ plead¬ 
ings but the same was rejected, though the prayer of Res¬ 
pondent No, J to amend the written statement made through 
applicaion Ex. 49 was allowed on 9-1-1992. 

From the pleadings of the parties, the following issues 
were framed on 21-1-1992 : — 

(1) Do the petitioners prove that they were electors in the 

election held for the Tenth Lok Sabha from 23, 
Nagpur Parliamentary Constituency 7 

(2) (a) Do the petitioners prove that a meeting was held 1 

in (he office of the Maharashtra State Handluom 
Corporation on 17-5-91 during the Tenth Lck 
Sabha Election from 23, Nagpur Parliamentary 
Constituency ? 

(b) Do the petitioners further prove that the sa*'d meet¬ 
ing was addressed hy the respondent No. 1 7 

(c) Do the petitioners prove that in the said niecinp. 

respondent No. 1 had declared that Inhour charges 
for handloom weavers would be increased by 
0.35 paise per sq. metre from June 1991 ? 

(d) Do the petitioners prove that the said declaration 

of increase in the labour charges was made by 
respondent No. 1 to hold out promise of gratifi¬ 
cation for inducing the weavers numbering 1.50,000 
to vote for tho respondent No. 1 ? 

(c) Do the petitioners prove that the said declaration 
made hy the respondent No. 1 amounts to com¬ 
mission of corrupt practice within the meaning 
of Section 12311 )fA) i.e. bribery ? 

(f) Do the petitioners further prove that the said 
declaration made by the respondent No. 1 also 
amounts to undue influence constituting commis¬ 
sion of corrupt practice under Section 123(21 and 
further amounts to direct or indirect interference 
or attempt to interfere with the [free exercise of 
electoral rights of the! handloom weavers who we e 
electors in the said election ? 

(3) Do the petitioners prove that the respondent No. 1 

has not maintained correct and proper accounts as 
is required to be maintained under Section 77 and 
has incurred expense in excess of tho limit pres¬ 
cribed thereunder and (hereby committed corrupt 
practice under Section 123(6) of the Act 7 

(4) Do the petitioners prove that the respondent No. 1 

incurred more expenditure than what is disclosed by 
him in the return of expenditure annexed as Annex- 
urc 7 to the petition, on the following items as alleged 1 
in paras 2, 4 to 2.10 of the petition, on account of 
the—• 

(i) payments made to Shri Devi Sharda Mangal Karya- 
laya, Nagpur, by way of office rent 7 

(ii) payments made to M/s Vishwa Bliarti Typing 
Institute, Nagpur. 

(Hi) payments made to M/s. Prince Travels, Nagpur, 
for hiring autorickshaws and taxis. 

(iv) payments made to M/s. Pramod Automobiles, 

Nagpur, 

(v) payments made to M/s. Rai Automobiles, Nagpur. 

(5) (a) Do the petitioners prove that the tespondent No. 

1 has authorised and/or incurred expenditure on 
the undermentioned items which has not Been 
disclosed in the return of expenditure annexed as 


Anncxure 7 to the petition as alleged in paras 
mentioned in the petition described against each 
item hereunder 7 

(h) tij Do the petitioners prove that printing cards 
at Annoxure 9 indicate that the same have been 
published hy Nagpur City District Congress Com¬ 
mittee, Nagpur, but the expenditure incurred on 
printing and distribution of about 15 lacs voter- 
cards has been made by respondent No. I to 
the extent of Rs. 2,25,000. Do the petitioners 
further prove (hat the respondent No. 1 has got 
printed those cards at Shrtkti Offset Works, Nagpur, 
and the said firm received a total amount of 
Rs. 2,25,000 from respondent No. 1 7 

(ii) Do the petitioners prove that respondent 1 got 
printed 3,25,000 posters of different sizes (hough 
those posters show that they were issued by Presi¬ 
dent, Nagpur District Congress Committee and 
the entire expenditure of thes e posters to the tune 
of Rs. 3,40.250 was made by respondent No. I 7 

(ni) Do the petitioners prove that the respondent No. 
1 published his candidature by large size cut-outs 
a I places mentioned in Annexure 11 alleged 1 to 
he prepared by persons whose names are given 
in Anncxure 10 7 Do the petitioners further 
prove that cost of these cut-puts comes out to 
Rs. 2,83,000 as given in Anncxure 11 and was 
incurred by respondent No. 1 by paying the 
same to persons mentioned in Anncxure 10 7 

(iv) Do the pefitioners prove that the respondent No. 1 

advertised his candidature by wall paintings at 
different locations at Annexure 12 costing about 
Rs. 88.500 7 Do the petitioners further prove 
that these wall-paintings work was got executed 
hy respondent No. 1 through painters and incurred 
expenditure of it by payment of charges of painters? 

(v) Do the petitioners prove that about 12,40,830 letters 

such as those at Annexure 13 and 14 were got 
prepared by the respondent No. 1 and were sent 
to voters and almost all the voters reecived these 
lotters. Do the petitioners further prove that 
although on this letter, it appears that the seme 
is being sent at the ins'ance of Sarva pharma 
Sambhav Samajik Sanghatna, the expenditure re¬ 
quired in fact was incurred bv respondent No. I 
to the extent of Rs. 12,40,830 7 

(vi) Do the petitioners prove that advertisement in 

newspapers at Anncxure A at SI. Nos. A-2. A-5, 
A-7. A-8, A-10, A-14 to A-19, A-22 to 

A-27, A-28(b), A-30(a) (first part) A-30 (b) 

(second part): Annexure U at SI. Nos. 11 to! 
B9. B11 to B14, B17 and B18, Annexure C at SI. 
Nos. Cl. C2, C4, C5, CIO. C12, C14 to 
Cl 8, C23 and C24. Annexure D : at Si. Nos. D1 
D2, D3. D5, D7, D8, Dll. 013. and D15; 
Annexure F, at SI. Nos. El. E2. E9, and F, 10; 
Anncxure F, At .SI. Nos. FI, F2. F3, F6. F10 
F14 and F16; Anncxure G at SI. Nos, Gl. G2 
and G3: Annexure FI at SI. Nos. Hll to H14, 
HI7, H8. Hll and H17, were published bv res¬ 
pondent No. 1 himself in connection with flie 
election -and he himself Incurred the expenditure? 

(vii) Do the petitioners prove that the advertisements 
appearing in newspapers at— 

Annexure A : at S. Nos. A6. A.9. All to A13, A20. 
A21, A27fa), A28. A30(b) (first part) and A3t 

(b); 

Annexure B ; At S. Nos, BJ, B2. B3. B10, B15, 
B16 and B19. 

Anncxmc C : at S, Nos C7. C6 to C9. Cl I, Cl 3, 
Cl9 to C22. 

Annexure D : at SI. Nos D6, D9, DIG. D12, and 
D14. 
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Annexurc E ; At SI. Ncs. E3 to E8; 

Annexurc F : at S. Nos. F3, F5, F7 to Fit, Ml to 
FI 3 & F15; 

Annexure O : at S. Nos. G4 to G8 ; are published 
in connection with election by the respondent 
No, 1 and the expenditure of which is incurred 
by the respondent No, 1 himself though in the 
said advertisement the names of publishers arc 
shown as persons other than the respondent No. 

1 as given in Annexures. 

(61(a) Do the petitioners prove that die respondent 
No. 1 had employed M|s. Yugdharijju Consultant 
and Commercial Services, Nagpur to publicise his 
candidature and incurred expenditure as per the 
details shown in Annexure 17 and 18 and alleged 
in para 2,13 of the petition. 

(b) Do the petitioners prove that besides the above 
agency, the respondent No. 1 had employed two 
other agencies, namely, Orange City Advertising 
and Prasad Publicity for publishing his candida¬ 
ture by advertisements issued in the newspapers 
and thereby authorised and incurred expenditure 
as per details shown in Annexlire IRA. 18B t;nd 
18C and alleged in paras 2.23A to 2.23D of the 
petition? 

(c) Do the petitioners prove that election agent of 
respondent No. 1 incurred total expend’ture to the 
tune of Rs. 39500 on 14-6-91 Hnd 17-6-91 for 
publication of advertisement in connection wi<h 
the election ? 

(7) Do the petitioner prove that the respondent No 
47 did not nronerly scrutinise the nomination of 
the respondent No. 3 and he was allowed lo rep¬ 
resent himself as such, although a wileless message 
dated 26-4-91 to the contrary was received bv the 
Returning Officer prior to the acceptance of the 

nomination! papers' from the Chief Electoral 
Officer of the Maharashtra ? 

(8) Do the petitioners prove that bv nltow’ng the 
respondent No. 3 to represent himself as the 
official candidate of R.P.F (K). the result of the 
elecion of the respondent No. 1 has been materially 
nflfected? 

19) Are the petitioners entitled to have inspection of 
the ballot papers on the bas's of (he allegations 
nrade in paras 3.1 to 3.11 of the ne'iiion and the 
allegations made in paras 1 to 13 of Ex. 28? 

(10) Do the petitioners prove that the election of the 
respondent No. 1 to the Tenth Lok Sabha from 
23, Nagpur Parliamentary Constituency is void 
on account of the commission of corrupt practices 
under Section 123C1A) & Section 12(2) and Sec¬ 
tion 123(6) of the Act? 

Ill) Do the petitioners move that the respondent No. 

2 has secured majority of valid votes to entitle 
him to be declared as duly elected from 23. Nae- 
nur Parliamentary Constituency to the Tenth Lok 
Sabha ? 

(12) Do the petitioners prove that but for the votes ob¬ 

tained bv respondent No. 1 by alleged corrupt 
practices, the respondent No. 2 would have obtain¬ 
ed majority of valid votes to entitle him to be 
declared duly elected 7 

(13) Whetlmr respondent No. 2 can be declared as dulv 
elected to the Tenth Ink Sabha from 23, Nagpur 

Parliamentary Constituency. Nagpur ? 

(14) What order ? 

After the evidence of some of the w'tnesses was iccorded 
nn behalf of the appellants. Election Petitioner No. 1 filed 
an annliciit'on. Ex. 701 on 27-5-1992. once again, for 
amending the election petition in the light of the evidence 
recorded. Respondent No. 1 filed his objection to the said 


application through Ex. 834 on 15-6-1992. The learned 
(Angle Judge, allowed the application permitting the election 
petitioner to amend the election petition once again and 
being of the view tlmt no new issue was required to bn 
framed on the basis of the proposed amendments directed 
that the Respondent No. 1 could apply for recalling any of 
the petitioners’ witnesses for further cross-examination on 
17-6-1992. Respondent No. 1 filed an application Ex. 835 
for leave to amend the written statement which was also 
allowed. ' We shall advert to the proceed ngs concerning 
various amendments in the latter part of this judgment. 

'Die learned Single Judge after conclusion of the evidence 
and after hearing learned counsel for the parties held that 
the appellants (election petitioners) had proved that respon¬ 
dent No. 1 had not maintained a correct and proper account 
of the election expenditure as is required to be maintained 
under Section 77 of the Act. It was also found that respon¬ 
dent No. 1 had not shown in his return an expenditure to the 
extent of Rs. 58220 apart from the expenditure shown by him 
in the return of election expenditure but since the addition 
of the said amount, to the amount of expenditure shown 
by respondent No. 1 in his return of election expenses, did 
not exceed the permissible limit of Rs. 1,50,000', the re¬ 
turned candidate, respondent No. 1, did not commit any 
corrupt practice as envisaged by Section 123(6) and dsmiss- 
ed the election petition but without any order as to costs 
in favour of Respondent No. 1. 

Since, in this appeal learned counsel for the appellants 
Dr. Ghatatc has confined his case to issues 3, 4(v), 5(b) (i) 
( 11 ) (V) (vi) (vii); issue No. 6 (a) (b) (c) and partly Issue No. 
10 we arc. as such, relieved of the necessity of dealing with 
the other issues. We confirm the findings of the High Court 
in respect of those issues of which correctness has not been 
tbsputed before us. 

The tight to elect and the right to be elected arc statutory 
rights. These rights do not inhere in a citizen as such and 
in oidet to exercise (he right certain formalities as provided 
by the Act and the Rules made thereunder are required to 
be strictly complied with. The statutory requirements (ft 
election law are to be strictlv observed because the eleection 
contest is not an action at law or a suit in equity but it 
is a purely statutory proceeding unknown to the common 
lmv. The Act is a complete code in itself for challenging 
nn election and election must be challenged only in 
ibe manner provided for by the Act. In Jyoti Baau Vs, 
Debi Ghosnl (1982 (3) SCR 318), this Court observed : 

A right to elect, fundamental though it is lo democracy 
is, anomalously enough, neither a fundamental right 
nor a Common Taw- Riuhl. It is pure and simple, 
n statutory right. So is the right to be elected. 
So is the right to dispute an election. Outside of 
statute. th»r e is no right to elect, no right to bo 
elected and no right to dispute an election. Statu¬ 
tory creations they me. and therefore, subject to 
statutory limitation. An Election petition is not 
an action at Common I.aw. nor in equity. Tt la 
n statutory proceeding to which neither the Com¬ 
mon Law nor the principles of Equity npnly but 
only those rules which the statute make; and an- 
nlies. It is n special jurisdiction, and a special 
iurisdiclion has always to he exercised in accordance 
’"ith the stalute creating it. Concepts similar to 
Common Taw and Hquitv must remain strangers 
to Election T aw unless statutorily embodied. A 
Court tins no right to resort lo iliem on considera¬ 
tion- of alleged 1 policy became policy in such matters 
■is II Tir-r relating to the trial of Section disnutes 
"'b‘‘t 'hr statute lavs down. In the trial of 
election disputes. Court is put in straight jeckett.” 


Though the rlecK'nn of a surees-fiil candidate is' nn< to 
he Interfered whit liehllv and tbe verdict of the electorate 
th : f r ouri Ins emnlnxised in more ibnr, one case 
tint me of <b» essentials o( t] 1r election law is to safeguard 
Ibe nuritv of tb- ele-tion process and <o see that people do 
not get etecie,) bv flnprnnf b|<-i dies of the law or bv cOm- 
mittng corrupt practices. If must be rememhrr r ,i t’nt an 
the election petition in nof » matter in which the only persons 
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interested hre te candidates who fought the election aRainit 
each other. The public is also substantially interested in It 
ami it is so because election is an essential part of a democra¬ 
tic process. It is equally well settled by this Court and neces¬ 
sary to bear in mind that a charge of edrrupt practice is ill 
tile nature of a quasi criminal charge, as its consequence is 
not only to render the election of the returned candidate void 
but in some cases even to impose upon him a disqualification 
for contesting even the next election. The evidence led 
in support of the corrupt practice must therefore, ndt Only 
be cogent and 1 definite but if the election petitioner hai to 
succeed, he must establish definitely and tt> the satisfaction 

I the COurt the charge of corrupt practice which he levels 
ain't the returned candidate. The onus lies heavily on 
e election petitioner to establish the charge of corrupt 
actice and in case of doubt the benefit goes to the returned 
ndidate. In the case of an election petition, based on 
legations of commission of corrupt practice, the standard 
proof is generally speaking that of criminal trials, which 
quires strict proof of the charge beyond a reasonable doubt 
id the burden of proof is on the petitioner and that burden 
ws pot shift. (See with advantage : Nihal Singh Vs. Rao 
fendra Singh & Anr. [1970 (3) SCC. 2391; Om Prabha 
In Vs. Charan Das & Anr. [1975 Supp.) SCR, 107]; 
aulat Ram Chauhan vs. Anand Sharma [1984 (2) SCR, 
9] and Quamarnl Islam Vs. S. K. Kanta and Others 
994 Supp (3) SCC, 5) 

By this proposition, however, we should not be under- 

I ood to mean or imply that the returned candidate is ab- 
dved from his liability to bi'injf forth evidence on the 
Cord to rebut the case of the petitioner and to particularly 
ove such facts which are within his special knowledge 
lection 106 Evidence Act). Though, the nature of allega- 
ns in cases alleging corrupt practices nre quasi-criminal 
id the burden is heavy on nlm who assails an election 
it unlike in a criminal trial, where an accused has the 
berty to keep silent, during the (rial of an election peti- 
nn the returned candidate has to place before the Court 
his version and to satisfy the Court that he hao not com¬ 
mitted the corrupt practice as alleged in the petition and 
wherever necessary by adducing evidence besides giving his 
sworn testimony denying the allegations. However, this stage 
reaches if and when the election petitioner leads cogent 
and reliable evidence to prove the charges levelled against 
tbei returned candidate as, only then, cart it be said that the 
former has discharged his burden. That necessarily means, 

f at if the election petitioner fails to adduce such evi¬ 
nce which may persuade the Court to draw a nresump- 
m in his favour the returned candidate will r\£t be re- 

! tired to discharge his burden by adducing evidence in rebu- 
d. While on this point It will be also pertinent to men- 
>n that the election petitioner has establish the charge by 
oof beyond reasonable doubt and not merely by prepon- 
:r[mcc of probabilities as in Civil action. In Surendra Singh 
s. Hardayal Singh (AIR 1985 SC 89), this Court held it 


"very well settled and uniformally accepted that charges 
Of corrupt practices are to be equated with criminal 
charges and' proof thereof would be not preponde¬ 
rance of probabilities, as in civil action but proof 
beyond reasonable doubt and if after balancing 
evidence adduced there still remains little doubt in 
proving the charge its beneflls must go to the 
returned candidate. Vnriom teste have been laid 
down by the High Courts and by (his Court to 
determine the extent of proof requird to establish 
a corrupt practice. The most well accpted test 
however is that the charge must be established fully 
to the satisfnctitji of the Court, While insisting 
upon the standard of strict proof beyond a reason, 
able doubt, the courts ar e not required to extend 
of stretch the doctrine to such an extreme extent 
as to make it well neigh impossible to prove any 
allegation of corrupt practice and was said in 
Harcharan Singh Vs, Sajjan Singh (AIR 3985 SC 


236) ‘such an approach " ould defeat and frustrate 
the very ltjudable Rnd sacrosanct object tf the Act 
in maintaining purity of the electoral process”. 

We are in respectfull agreement with the above view. 
Soma times direct evidence about the commission of corrupt 
practice may not be forthcoming or available and in that 
case, the charge may be proved by producing circumstantial 
evidence but the courts, in such cases insists, that each 
of the circumstances must be pro'. \ I individually and all 
the circumstances put together must point unerringly only to 
the hypothesis of the commission of the corrupt practice 
by the returned candidate and fnust not be capable of any 
other hypothesis consistent with the , innocence of the te* 
turned candidate. (See : Qnamarul Islam Vs. S. K. Kanta 
and Others (supra); Raj Narain Vs. Indira Oandhi (1976 
(2) SCR. 347); Ch. Razil Ram Vs. Ch. Jaswant Singh ChOuhap 
and Others (1975 (4) SCC, 769). 

The election law insists that to unseat a returned candi¬ 
date, tiie corrupt practice must be specifically alleged and 
strictly proved to have been committed by the returned 
candidate himself Or by his election agent or by any other 
person with the consent of the returned candidate or by 
his election agent. Suspicion, however, strong cannot take 
the place of proof, whether the allegations are sought to 
be established by direct evidence or by circumstantial evidence. 
Since, pleadings play an important role In an election 
petition, the legislature has provided that the allegations of 
corrupt practice must 6e properly alleged and both the 
material facts and particulars provided in the petition itself 
»o at to disclose a complete cause of action. 

Sectitn 83 of the Act provides that the election petition 
must contain a concise statement of the material facts on 
which the petitioner relies and further that they must set- 
forth full particulars of the corrupt practice that the alleges 
including as full a statement as possible of the name of 
the parties alleged to have committed such corrupt practices 
and the date and place of the commission of each of such 
corrupt practice, This Section has been held to be manda¬ 
tory and requires first a concise statement of matrial facts 
and then the full particulais of the alleged corrupt practice. 
So as to present a full picture of the cause of action. 

A petition levelling a charge of corrupt practice is required, 
by law, to be supported by an affidavit and the election 
petitioner is also obliged to disclose his source of informa¬ 
tion in respect of the commission of the corrupt practice. 
This becomes necessary to bind the election petitioner to 
the charge levelled by him and to prevent any fishing or 
••oving enquiry and to prevent the icturned candidate from 
being taken by a surprise. (See : Samant N. IJalakrlshna 
Vs. George Fernandez and others (AIR 1969 SC 1201). 

The jurisdiction to try tin election petition has been vested 
in the High Courts. Election petitions tire generally speak¬ 
ing tried by experienced fudges of the High Courts. Those 
learned Judges have the benefit of observing the witnesses 
when they give evidence. Therefore, the appreciation of 
evidence by the High Court is entitled to prgal weight, 
Generally speaking this Court accepts the findings of fact 
arrived at by the High Court after appreciation of evidence. 
(Sec Sheodan Singh Vs. Mohan Lai Gatitam (AIR 1969 SC 
1924). Being the Court of First Appeal, However, this 
court has no inhibition in reversing such a finding, of 
fact or Ihw, which has been recorded on a misreading or 
wrong appreciation of the evidence or the law, but ordinarily 
and genially, speaking this court does not, us if might not 
to, interfere with the findings of fact recorded by the 
learned trial Judge tf the High Court unless there are compell¬ 
ing reasons to do so. It is in the light of the above settled 
principles, that we -shall consider the materials- on the 
record and the findings of rhe 'High Court- in respect of 
Which challenge ha? been made before us. 
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As already noticed, the appellants confined their 
challenge to the findings in respect of some of the issues 
only which relate to the commission of corrupt pinctice 
of incurring or authorising expenditure in excess of the 
prescribed limits within the meaning of section 123(6) of 
the Act. It would, therefore, be appropriate to consider 
the parameters of the aliened corrupt practice before we 
examine the findings and the arguments in respect of the 
relevant Issues. 

Section 77 of the Act provides that every candidate at 
an election shall either by himself or by his election agent 
keep a separate and correct account of till expenditure in 
connection with the election incutred or authorised by him 
or bv his election agent between the date of publication of 
the notification calling the election and the date of declara¬ 
tion of the result thereof, both days inclusive. Explanation (1) 
which was Introduced by the Amendment Act of 1974 declares 
that any expenditure incurred or authorised in connection 
with the eloction of a candidate by a political parly or by 
any other association or body of persons or by nrtv indi¬ 
vidual, (other than the candidate or his election agent) shall 
not be deemed to be and 1 shall not ever be deemed to have 
been, expenditure in connection with the election incurred 
or authorised by the candidate or by his election spent for 
the purposes of suit-section (l) of Section 77, Sub-section (2), 
of Section 77 provides that the account of election expenses 
shall contain such particulars us may be prescribed and sub¬ 
section (3) lays down that the total of the 'aid expenditure 
shall not exceed such amount as may be prescribed. Vide 
Section 78 of the Act the account of election expenses Is 
required to he lodged with District Election Officer by every 
candidate at an election within thirty days from the date 
of e’ection of the returned candidate. The maximum amount 
of election expenditure which mav be incurred by the can¬ 
didates for the Parliamentary and Assembly Constituencies 
has been nrescribed in Rule 90 of the Conduct of Election 
Rules 1961. Tn so far as the Parliamentary Elections are 
concerned, the said limit Is Rs. 1.50 000. Under Section 123(6) 
of the Act, the incurring or authorising of expenditure in 
contravention of Section 77 of the Act amounts to commis¬ 
sion of a corrupt practice. However, every contravention 
of Section 77 of the Act does not fall within the mischief 
of Section 123(6) of the Act. Neither the violation of sub¬ 
section (1) of Section 77 nor the violation of sub-section (2) 
o { Section 77 amounts to the commission of the cortupt prac¬ 
tice under Section 123(6) of the Act. However, Section 77(3) 
mandates that the total of the expenditure in connection with 
the e’ection shall not exceed the nrescribed limit and there¬ 
fore the provisions of Section 123(61 of the Act are related 
only to Section 77(3) of the Act. Tf a candidate incurs or 
authorises expenditure in excess of the prescribed Emits, he 
commits the corrupt practice under Section 123(61 of the Act 
and his election is Entile to be set aside nnd he also incurs 
the dlsnuallflcation of being debarred from contesting the 
next election. From a plain reading of Section 123(61 nnd 
77 including Explanation I to the Section 77 of the Act, it 
is therefore clear that in order to he a corrupt practice, the 
excessive expenditure must be incurred or authorised 
bv the candidate or his election agent. An 
expenditure incurred by a third person. wEE-li 
is not authorised bv the candidate or his election agent is 
not a corrupt practice. Tn Magh Rai Patodia Vs. R. K. 
Birin. iATR 1971 SC 12951 affer referring to a catena of 
authorities even before the inclusion of Explanation T to 
Section 77 of the Act by the Amendment Act 58 of 1974, 
it was emphasised that to prove the corrupt practice of 
incurring or authorising expenditure bevond the prescribed 
limit, it is not sufficient for the petitioner to merely prove 
that the expenditure beyond the prescribed limi* had been 
incurred in connection with the election of the returned 
candidate hut he must no further and prove that the excess 
expenditure was authorised or incurred, wi’h the consent 
of the ret'rrnrd candidate or his election a cert. Tn Rai Nnraln 
Vs. TtuEra Gandhi (1976 (21 SCR 3471 this Court reaffirmed 
the above view nnd 'nking note of the Amendment Act 58 
of 1974. omned Cat voluntary expenditure incurred by 

friends, relations, or Sympathisers of the candidate or 

the candidates political party are not required to be includ¬ 
ed : n the f-fmrEHnte’s return o f expenses unless the expenses 
l'Tr- n'-nrp-d ip the eirnimsfnnees from which it coidd be 
positively Inferred that the successful candidate had under¬ 
taken that he would reimburse the party or the person 
who incurred the expense. It is not enough to prove 
that some advantage accrued to the returned candi- 
7775 Gl'95—-2. 


date or even that the expenditure was incurred for 
the benefit of the returned candidate or that It was 
within the knowledge of the returned candidate and 
he did not prevent it, to cloth the returned 
candidate with >he liability of comm'Kinq the alleged > . i pi 
practice. Noticing that during an rlecj-on. ll’t sponsoring 
oi supporting poliri.'tl parties as well as friends sjml ; misers 
and well-wishers do sometime- incur expenditure not only 
without the consent of the concerned candidate but efen 
without his knowhdge this court opined that the successful 
enndidnie cannot bo clothed with all such expenses to suffer 
the disqualification, 

In P. Nalla Thampy Vs. Union of India [AIR 1958 SC 
113.31, a Constitution Bench of tills Court examined the 
validity of Explanation (1) to Section 77 (l) of the Act 

(introduced in 1974) and Chandrachud CJ (as he Ihen was) 
while upholding its constitutionality, observed ; 

“Tn anv democratic system of Government, politioal 
parlies occupy a distinct and unique place. They 
are looked upon as guardian angels by their mem¬ 
bers. though occasionally, they fail to discharge the 
benign role of guardian, leave alone the angelic 
part of i!. It is Through them that the generality 
of the people attempt to voice or ventilate their 
grievances. Considering, also the power which 
they wield in the adminlsration of Government 
■affairs, a special conferment of benefits on them 
in the matter of mobilities governing the election 
process cannot be regarded as unreasonable or 
arbitrary." 

The Constitution Bench thus emphatically laid down 
that unless the expenditure is In fact incurred or authorised 
by the candidate or his election agent, he ennnot be saddled 
with that exncnditure. Of course a candidate cannot be per¬ 
mitted to place his own funds in the power or possession 
of a political party, an association, or some other persons 
or individuals for being snent on bis behalf and then plead 
for the protection under Explanation (I) to Section 77 of the 
Act. Where ihe election petitioner successfully establishes 
that the funds were provided by the returned candidate, it 
would be Immaterial to who actually made the payments, 
which ought lo have been included In the return of election 
expense. It is not “whose band it is that spends the money’*, 
The essence of the matter h “whose monev it is" that Tm° 
b*cn snent. Tn order that explanation. (D to Section 77 of 
the Act may anplv. therefore. It must be moved that the 
source of the expenditure Incurred was not out of the money 
of the candidate or his election agent. 

Respondent No 1 lodged the account of his election ex¬ 
penses with th« District Flection Officer on 12th Tulv. 1991 
supported bv 3s vouchers disclosing the total expenditure of 
Rs. 77/171.85 The annpllanls in the election Petition pleaded 
Ifiat Resnoudcnt No 1 had not Vent a true nnd correct recount 
of the expenditure incurred and lor authorised bv him or bv 
bio election naeut ip relation <o the elections field on 12th 
Tim» 1001 end had exceeded the prescribed Emit and thereby 
committed the corrunt practice under Section Pllfi' of the 
Act. Tim appellants aliened that a huge nmopu* of expen¬ 
diture incurred In connection with the election of Respondent 
No 1 was falsely shown to hnve hern incurred bv the nOll- 
tfx-1 pnrtv and other associations, persons or individuals. 

though in fam the pxoeP-fhMre had heap incurred and lot* 
authorised hv Resnnpdnpt No I hUP‘v-tf or hv h's election 
agent It waq asserted that Respondent No. 1 had placed 
hl« own funds Ip the POP'cr and possession of the political 
part'/ organisations and individual*/ for helpg Snent Ip cop. 
pe.-rlop with h*V election *n order to circumvent fhp law 
and escape from the eonsenupere of incurring and authorising 

rrnendi-u-e hm-ond* the nre''*-*''h-*d limits It was plteged thn f 
Pp.-Puedenf Mi| 1 had incurred Up c'reend.’t,, re for the Pnrpose 
pf h*c election d..*-t-*e the — e *- * * * d 75-/1-1001 to 1 6-H 1 0Q7 to 
the tune of Rs 7g 50 375 50 at peplvt the I-,"r|,i.'.fhte limit 
of R,- 1 SO OOO 00 Tie shiteptept tfnnjiiu, the evn—/|itnn' 

pUegedlt' |— -U 1 —e d P-l an th e, s-egd hv EcsnOpdaPt Mo 1 WPS 
given Ip eaPe 7 7 1 pi the ph'-*lpt eeM'gS Ad the trial hc*W- 
fn/rr item "Me- 7 O Q end 1 t nut of that strtae.eet were 
not uressed Tie T-Tleh Ope-t however m porn POO nf the 
judgment found that besides the evnenditn'-e disetpted in * h a 
return of expense* Oled hv Respondent \To 1 he had pho 

incurred the following expenses, which had been suppressed : 
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(1) 


■2) 

Rs. 

17,900:00 

for the amount paid to Raj Automobiles; 

Rs. 

1,320.00 

for the advertisement in Tarun Bharat 
dated 28-4-1991 

Rs. 

7,000.00 

for the advertisement in Tarun Bharat- 
Election Special, 

Rs. 

9,100.00 

for the advertisement in Lokmat 

Dt. 12-5-1991 

(Shared PawarMittra Manila)) 

Rs. 22.900-00 

in view of theflndings recorded on issue 
NO. 5(b) (vi) & (vii). 


Total Rs. 58,220.00 


and adding the amount of expenditure suppicssed i.e, 
Rs. 38,220.00, to the declared expenses, the High Court found 
that the return of expenditure filed by Respondent No. 1 
should have been for a sum of Rs, 1,30,041.85. However, 
since even that amount fell short of the permissible expen¬ 
diture of Rs. 1,50,000.00, it was found that Respondent No. 1 
had not committed the corrupt practice within the meaning 
of Section 123(6) of the Act. Whereas the appellants have 
challenged the findings of the High Court on some of the 
issues, as already noticed, the returned candidate, Respondent 
No. 1, has also filed 1 cross objections challenging the finding 
of the High Court in respect of the addition ot Rs. 58,220.00. 
Issue No. 4(v). 

Though issue No. 4 concerns five items, it is only item 
No. (v) which has been pressed before us by the learned 
counsel for appellants. The findings of the High Court on 
items (i) to (iv) of Issue No. 4, which have been decided 
against the appellants have not been challenged before us and 
therefore, we confirm the findings of the High Court regarding 
those items. So far as Item No. (v) is concerned, it relates 
to the payments made by respondent No. 1 to M/s, Raj 
Automobiles for purchase of fuel etc. 

According to the appellants, Respondent No. I in his 
".turn of expenditure submitted to the District Flection Officer 
had, under Items 31 to 34, shown the expenditure incurred 
by him on account of purchases of petrol etc. from M/s. Raj 
Automobiles, Civil Lines, Nagpur under bill Nos. 401 to 404 
for the period 1-5-1991 to 12-6-1991 but had failed to include 
the cost of 1180 litres of petrol also allegedly purchased by 
the returned candidate from Raj Automobiles over and above 
the quantity of petrol shown to have been purchased by 
Respondent No. 1 under bill Nos. 401, 402 and 403, as dis¬ 
closed in the return of expenses filed by him for the period 
1-5-1991 to 12-6-1991. The appellants rpeciflcolly pleaded 
that petrol which had been shown to have been purchased 
by respondent No. 1 was for three vehicles : (i) MH-31-G- 
1722 ; (ii) MH-02-2200; and tiii) 7069 but the cost of purchase 
of 1180 litres of netrol had been suppressed. In his written 
statement. Respondent No. 1, admitted that under hems 31 to 
34 in his return of expenditure, he had shown the expenditure 
incurred bv him on account of the purchase of ne‘rol from 
M/s. Rai Automobiles during 1-5-1991 7o 12-6-1991 but deni¬ 
ed that Rai Aihomobiles, Civil Lines, Nagpur had sold 1180 
litres of petrol over and above the quanitty of peirol shown to 
hi"'* U-en nnrehnsert hv turn h'll Nos. 401. -in' 1 , aqt filed along. 
wPh the statement of account. If was pleaded that the allega¬ 
tion was vague and based on sntculafion and that no particu¬ 
lars bad heen given of the basis OP which it was alleged that 
h» bnH bnrrhnsed 1180 litres of petrol at ih* rnc of 

Rs. 17900/- in addition to what had been disclosed bv him. 

The appellants examined PW 36, Shankar Rao Gadge, who 
was working as an Accountant with Rai \u‘om'bi!cs rt fh? 
relevant time. He denosed that a credit account bad br»n star¬ 
ted for Tt esnondept No. 1 at the instance of Mrs. S'-hIuv Bui 
Meghe (wife of respondent No. I and proprietor of Raj Au'o- 
mobiles) and credit slip books had been issued to Respondent 


No. 1. That wherever petrol or oil was purchased by or fot 
respondent No. 1, a copy of the credit slip used to be given to 
M/s. Raj Automobiles and its counterfoil was retained by the 
customer. The original credit slips were later on returned to 
the first respondent alongwith the bill, The witness after refer¬ 
ring to the record deposed that fuel had been supplied to res¬ 
pondent No. I for car Nos. MH-31-1722. MH-02-2200,, MK-1 / 
1022 besides vehicle No. 1422 and 7069 during 1-5-91 to 
16-6-91. He also proved a cash memo dated 16-6-1991 for 
bill No. 2503 (Ex. 681) for sale of 10 litres of petrol sold to 
respondent No. 1. The witness admitted that receipt No. 843 
dated 12-7-1991 (Ex, 680) was in respect of bill Nos. 401 to 
405 for the consolidated amount of Rs. 12,152.40 and went 
on to say that the payments had been made by a cheque by 
respondent No. 1. According to the witness, except the petrol 
which was sold under the cash memo Ex. 680 all other petrol 
and oH sold to Datta Moghe was worth Rs. 12152.40 p. All 
these transactions arc carried over and entered in their ac¬ 
counts. ‘‘We did not sell eilher oil or petrol besides these to 
Dana Meghe" was the categorical statement made by PW36 
Gr-dgc. 

The appellants also examined Shri Praknrii Raidya PW 33. 
This witness earlier used to be a partner In M/s. Raj Auto* 
mobiles till 1991 where after he ceased to have any concern 
with Rai Au'omobilcs. During the parliamentary elections, 
he was the General Serretnry of the East Nagpur Assembly 
Constituency for BTP. the party to which hoth the appellants 
as well as respondent No. 2 belonged and was in charge of 
•hat men. He deposed that if is necessary to nut one litre 
of oil if the consumption of petrol is 100 to 125 litres and 
that in one litre of oil. '.he run of the vehicle would be 
thout 1000 knis on an rv-race consumption at the rate of 10 
Kms per litre of petrol. During the cross-examination, he ad¬ 
mitted that he had denosed about the ratio of consumption 
of petrol and oil from his experience and not from anv book 
and also conceded that it an engine Is old it would consume 
more oil as well as more petrol and that (he oil-petrol ratio 
'fries according to Ihe horse power of the engine and its 
model and that if the chamber of the vehicle leaks, the con¬ 
sumption of oil would be more because of leakage and not 
on account of the consumption. He admitted that he is not an 
automobile engineer. 

Respondent No. 1. the returned candidate in his statement 
admitted that his wife owns Raj Automobiles and that petrol 
and oil were boughf by him on credit from Raj Automobiles, 
except for one cash transaction on 16th June, 1992 for 
Rs. 147.40 (Px. 681). He went on to add that he did not buy 
petrol from anv other petrol station except Raj Automobiles 
during the election period and that the credit slips which used 
to be issued to Raj Automobiles were received back by him 
with the bill from Rai Automobiles and after the bills were 
paid, the credit slips were destroyed, During his cross-exami¬ 
nation he stated that he had three diesel and four petrol 
cars with him for his election and that he had lured some 
motor cars and aulo-rickshaw on 19. 20 and 21 May and 
8 9, 10th June. 1991 through Prince Travels. He disclosed 
the names of the parties from whom he had procured those 
vehicles and asserted that besides Car No. 7069 which ho 
had procured from Nnrar Yuvak Sanstha. he used the cars of 
th» workers who used io come and see him. According to him 
vehicle No. 7069 is NE and the model was 3/4 years’ old. 

For coming to the conclusion that the returned candidate 
had purchased more fuel than th e one shown by him in his 
return of expenditure, the High Court relied upon the petrol- 
oil ralio as deposed to by PW Baidva. It was found that the 
amount of oil admittedly purchased bv the returned candidate 
as per bill No, 404 when considered in the light of the fo'al 
fuel purchased would show than much more fuel would have 
been purchased to consume the quantity of oil purchased 
as per hill No. 404. Tt was found by the High Court on the 
basis of the calculations made that the returned candidate 
had suppressed an expenditure to the tune of Rs 18 777.60 
hut since the appellants had asserted that there hnd been sup¬ 
pression of the use of 1180 litres of petrol worth Rs. 17900 
onlv. therefore onlv that much of expenditure could he added 
to the disclosed expenses of the returned candidate. The High 
Court while entering into the calculations duj rot base itw]f 
on the oil-petrol ratio hut multiplied the consumption of 
petrol for one of the cars (MH-31G-17271. which was ad¬ 
mittedly used bv respondent No. 1 by 3 and drew sn inference 
that for the other 3 cars also, th* same amount of petrol 
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would have been consumed and thus found that the returned wonh Rs. 17,900 only, the High Court fastened the 

candidate would have purchased more petrol worth at least liability on the first respondent not fpr amount of Rs 

Rs. 18277.bO. 1827.60 but Rs. 17900 only. 


In the election petition a specific allegation had been made 
to the ellect tnat the returned candidate had purchased 1180 
hires or petrol in addition to what nad been disclosed by him 
from Raj Automobiles. In the vcrihcation ol the election 
petition, the appellants had disclosed the source ol informa¬ 
tion with regard to the contents of para 2.10 as based on the 
information received trout Shri Baidya f\V, in the uflidavit 
filed in support of tire allegations ot the said corrupt prac¬ 
tice, the source ot information was also disclosed to be Shri 
Baidya PW. However, PW 53, Shri Prakash Baidya, in his 
deposition in court did not state that he hud conveyed any 
information to the election petitioners about the alleged ex¬ 
cess purchase of 1180 litres of petrol by Respondent No. 1 
from M/s. Raj Automobiles apart from the quantity of fuel 
purchased by him as disclosed in the return of election ex¬ 
penditure. In liis statement, he only speculated about tile excess 
purchase of petrol on the basis of oil-petrol ratio, based on 
his experience even though admittedly he is not an expert,. 
not even an automobile engineer. In the election petition 
nothing was said about the petrol-oil ratio as the basts from 
which the appellants had inferred that 1180 litres of petrol 
had been purchased by the returned candidate in addition 
to the quantity of fuel shown to have been purchased by him 
from Raj Automobiles. Except for giving same figure of 
‘1180’ litres of petrol alleged to have been purchased by res¬ 
pondent No. 1, the appellants did not give any other facts 
or particulars in the election petition for alleging purchase of 
] 180 litres of excess petrol and left the matter totally vague. 
Even in his own statement, appl'cum No. 1, did not disclosc- 
the basis for arriving at the figure of ‘1180’. An attempt was 
apparently made to get sustenance from the testimony of 
Baidya PW 53, admittedly a partyman of the appellants and 
respondent No. 2, to support the allegations mtdc in the 
petition on the basis of oil-petrol ratio. Even in that behalf 
we find that no evidence was led by the appellants to show 
as to what were the models of the vehicles which were used 
bv the returned candidate and the extent to which all those 
vehicles had been used during the elections. The returned 
candida e, R1W1, was not even asked a single question re¬ 
garding the extent of the use of the different vehicle* to deter¬ 
mine the mileage run in respect of each one of those vehicles 
No explanation was even sought from him regarding the oil- 
petrol ratio or as to why so much nF oil had been purchased 
for so little fuel. In this connection, it is also relevant to 
note that PW33 Shri Vijay Rathi, the Accountant of Raj 
Automobiles, had been summoned by the appellants nlong- 
with the record presumably to prove the excess sale of 1180 
litres of petrol, apart from the fuel shown in bill Nos. 401. 
402, 403 and 404 but tho record was never got exhibi’ed 
and there is, thus, force in the submlsson of Mr, Manohar, 
learned counsel for the returned candidate that a presumption 
should be drawn against the appellants to the effect that 
the summoned record being inconvenient was not got 
exhibited by the appellants. The observation of the High 
Court, under the circumstances, to the effect that Rni 
Automobiles had suppressed the record does not appear to 
be well founded as the summoned record had been brought 
by PW33 to the court but the party chose not to get the 
same exhibited and no fault can be found with Raj 
Automobiles. 


The High Court, as already noticed, found the suppression 
of Rs. 18,277.60 on tho calculation based on the quanlity i 
of petrol purchased for vehicle No. MH-31-G-172.2, The 
total petrol purchased for that vehicle was shown ns 470 
litres and the amount of oil purchased for that vehicle was 
shown to be 22 litres. Obviously, the ratio of oil-petrol 
as deposed to by Shri Baidya PW53, does not appear to 
hove any relation to the petrol-O'l ratio for the said vehicle. 
On the basis of the ratio as deposed to by PW53, more 
than 50 litres of oil should have been consumed for this 
vehicle. The High Court, as already observed, calculated 
the cost of 470 litres of petrol as Rs. 6927.80 and then 
multiplied it hy 3 and arrived at the figure of Rs. 20,783.40 
and deducting an amount of Rs. 2505.80, which had been 
shown to be cost of the petrol used for the two other 
vehicles used by the returned candidate, determined the 
suppression at Rs. 1827.60, but since the election petitioners 
had alleged suppression of the use of 1180 litres of petrol 


In our opinion, the approach of the High Court was 
wrong and it fell into a complete error in making these 
calculations which are not even based on quess work but 
are totally conjectural in nature. The type of exercise 

done by Ihe High Court had neither any factual 
foundation in the election petition nor even in the evi¬ 
dence, The High Court made out a now case neither the 
one pleaded by the election petitioners nor the one pleaded 
by the returned candidate. It was not a permissible course 
for the High Court to adopt while dealing with the aliena¬ 
tion of commission of a corrupt practice in an election 
petition. Since, no evidence was led by the election peti¬ 
tioner about the allegation purchase of excess of 1180 litres 
of petrol, the High Court ought to have found the issuo 
against the appellants. The finding of the High Court 
is, not only conjectural but is based on surmises and not 
on any evidence. Except PWl who made a vague state¬ 
ment to the effect that he had seem the vehicles pleaded in 
the election petition, on the roads throughout during the 
elections, without indicating when, where and whicli 
vehicle. no other evidence was produced to show tho 
extent to which the other vehicles in question had been 
trsed during the election by Respondent No, 1 or his 
election agent or by any other person with the consent 
of respondent No. 1 or his election agent. The election 

petitioner could have examined witnesses from different 
segments of constituency to depose, if they had seen 
the returned candidate or his election agent in that area 

in any particular vehicle and the number of occasions 
when the returned candidate had been so seen in different 
localities in the same or different vehicles to show the 
extent of run of those vehicles by bringing out the total 
distance likely to have been covered. No such evidence 
was led, though the production of such evidence was not 
an utter impossibility. That vehicle No. 1722 (which was 
made the basis for calculation of total run by the High 
Court) was more extensively used, than tho other vehicles 
is a reasonable possibility which cannot be ignored. It 
was incumbent upon the appellants to prove the sale of 
1180 litres of petrol in favour of Respondent No. 1 by 
Raj Automobiles as alleged by them in the election peti¬ 
tion, by lending cogent and satisfactory evidence and they 
miserably failed to prove tho said charge, ] e t alone beyond 
a reasonable doubt. Even the mathematical calculation 
made by the High Court also appears to be incorrect but 
we need not detain ourselves to point out the same because 
of die infirmities pointed out bv us in the approach of the 
High Court. The finding of the High Court on Issue No. 

4 (v), therefore, cannot be sustained and we set aside 
that finding and hold that the appellants have tailed to 
prove Issue No. 4(v) and consequently the addition of 
Rs. 17,900.00 in the retur of expenditure of respondent 
No. 1 was not justified and the said amount shall have 
to be excluded. The cross-objecton to that extent succeeds 
apd is allowed. 

ISSUE NO. 5(b)(i) & (ii) 

The ’allegations of the election petitioners which led to 
the framing of Issue No. 5(b) (i) and (ii) arc contained in 
paragraph 2.11 to 2,14 of the election petition and con¬ 
cern the issuance of voter cards to 1,243,382 voters in the 
constituency by the returned candidate after getting the 
same printed at a cost of Rs. 2,25,000 from Shakti Offset 
Works, appealing to the electorate to vote for the returned 
candidate. Besides, Respondent No. 1 is also alleged 
to have got printed posters of different sizes, namely, one 
lakh posters of 20"x30”; one lakh fifty thousand posters of 
18”X23” and scvcnlyfive thousand postersof 15"X20" pro- 
pogating his candidature and these posters of different 
sizes, on an average of about 300 posters were exhibited 
at each of the 1250 polling booths in the Constituency. It 
was alleged that in nil 3,25,000 posters were got printed 
hy the returned candidate between 25-4-91 and 21-5-91 
after incurring an expense of Rs. 3,40,250.00 for the print¬ 
ing of the said posters und the first respondent did not 
include in tht return of his election expenses either the 
amount of Rs. 2.25.000 being the cost of the voters cards 
or Rs. 3,40,250 being the cost of the -posters In tho 
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written statement, while admitting that tho appeal made 
in the voter cards was to cast votes in favour of the first 
respondent and that the posters were also published for the 
finiIterance of the prospects of the election of the first 
respondent, the returned candidate denied to have in¬ 
curred any expenditure at all on printing and distribution 
of either the voter cards or tho posters. According 'to the 
first respondent, he learnt about the printing of about four 
lakh voter cards by the Nagpur City District Congress Com¬ 
mittee at iis own expense and also came to know that 
some posters had been got printed and published by Nagpur 
City District Congress Committee while some more posters 
had been supplied by Congress (1) through its sub-organi¬ 
sations, at various levels, as per the past practice and as 
per the practice being followed by the other parties also 
for distribution and that he had neither authorised nor 
incurred any expense for the said cards and posters and 
that the same had been published apd distributed without 
liis knowledge let alone his consent. 

The appellant Bapat PVV1 in his statement 
deposed that voter cards had been issued about 
eight days prior to the poll to every voter as men¬ 
tioned in the voters list Ex. 74 and according to, 
his estimation the cost of printing of the voter 
cards would be Rs. 2,25,000, In ihe course of llis 
statement he, however, admitted that in the case 
of respondent No. 2, Snri B. L. Purohit voter cards 
had also been issued to the voters but went on to 
say that the same had been got printed by the BJP 
at its own expense and were distributed by the 
workers of the B.J.P. without any expense bcing_ 
incurred or borne by respondent No. 2 himself.,. 
With regard to the publication of the posters, he 
deposed that the posters had been used by (he re¬ 
turned candidate extensively. Specimen of some of 
the posters were produced as Ex. 75 to Ex. 78. 
PW1, asset ted that the expenditure for the printing 
of voter cards and tire posters in the case of the 
returned candidate was borne by the first respondent 
himself and not by anyone else. 

The appellants in support of their case examined 
PW41 Suresh Deotale President of Nagpur Gramin 
Congress, PW 42 Buliram Dakhnc Cashier, PW43 
Baburao Zade, Secretary of the Gramin Congress 
and PW46 Marotrao Kumbhalkar, Treasurer of tire 
Nagpur District Congress Committee. The evidence, 
of all these witnesses liowevet reveals that the 
Congress Committee had incurred the expenditure 
for publication of advertisements, voters cards, 
posters etc. in connection with the election of the 
returned candidate. These witnesses, however, ad¬ 
mitted that the Congress party did not maintain 
any account in respect of election expenses either 
for the local bodies, Legislative Assemblies, or 
Parliament. That the work regarding the election 
propaganda and incurring of election expenses used,, 
to be entrusted to one or the other of the oflic.e 
bearers by the Party. In the case of the election 
of Datta Meghc, the witnesses deposed that the 
job had been entrusted to PW43 Baburao Zade. 
These witnesses further deposed that money for 
undertaking election expenses was collected by the 
Congress Party in the form of collection coupons. 
That a pait of the election coupons were supplied 
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by the All India Congress Committee in the de- 
mtnation of Rs. 2 arid Rs. 5 while the rest were 
punted at the local levels. No account was. how¬ 
ever, maintained of those coupons. The posters 
were also supplied by All India Congress Committee 
and the Provincial Congress Committee. PW43, 
Baburao Zade stated that Shakti Offset was one 
of the printers who had undertaken the printing 
job and that the orders for printing work had been 
placed by him on Shakti Offset through Shri 
Parshonikar. He admitted that he was a sitting 
MLA at the time of the election. He however was 
not aware if Parshonikar was the Secretaiy of 
Nagpur Shahr Zila Congress Committee. From the 
testimony of PW41 President of Nagpur Gramin 
Congress it emerges that the manner of collection 
of funds for election purposes was through sale of 
coupons. The witness denied that not maintaining 
of any accounts of those coupons, was a practice 
devised only for the present election but asserted 
that it was a practice which used to be followed 
in all earlier elections also. He went on to add 
and that when Shti Purohit, respondent No. 2, was 
a Congress Candidate in the Parliamentary elections 
of 1984 and 1989, the expense for his election 
propaganda had been incurred by the Congress 
Committee also by raising funds through sale of 
coupons and that no account had been kept either 
of the coupons or even of the total expense incurred 
during those elections. He was emphatic that the 
Congress Committee did not maintain any account 
in respect of the expenditure incurred by the Party 
in connection with the elections to the local bodies, 
Legislative Assembly or Parliamentary elections. 
The evidence of PW42 is almost on the same lines 
as that of PW41 and PW43 in all material parti¬ 
culars. This witness further deposed that he had 
learnt from PW43 Baburao Zade that an amount 
of Rs,. 40,000 had been paid to Parshonikar to 
wards the election expenses and that some posters 
had been issued by the All India Congress 
Committee also. The pass book of the Gramin 
Congress which was produced by the witness, 
revealed that after the withdrawal of an amount 
of Rs. 250 on 26-9-90, the next withdrawal was 
only on 10-4-92 of Rs. 3500 and chat no othet 
amount had either been deposited or withdrawn 
by the party from the Bank. The evidence of the 
witnesses to the effect that funds for election ex¬ 
penses were collected by safe of coupons and do¬ 
nations and no account was maintained of the 
receipt and expenses, thus, receives corroboration 
from the Bank Pass Book of the Gramin Congress. 
The testimony of PW43 which supports the testi¬ 
mony of PW41 reveals that about 30000 to 40000 
voter cards besides some handbills worth Rs. 2000 
to 3000 had been got printed by the Party through 
Shakti Offset Works. Explaining the reason for not 
maintaining any account of receipt and expense, 
the witnesses stated that since persons who bought 
the coupons or gave donations were mostly busi¬ 
nessmen, who generally paid the amount by cash. 
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and did not want any record of the payment made 
by them to be kept, the accounts were not maintain¬ 
ed, PW44 Vishnu Dutt Misra, Vice-President of 
the Nagpur Nagar Zila Congress and PVV45 Awari, 
President of Nagpur Nagar Congress Committee 
deposed on the same lines as PW41 to PW43. 
PW4o ivlarotrao Kumbhalkar, the Treasurer of the 
Party, further stated that the responsibility for the 
election propaganda of the returned candidate in 
the present case had been placed on ohri Parshoni- 
kar, who was made the Secretary Incliarge of the 
elections of Respondent No. 1 by the Party. 
According to PW46, an amount of about Rs. 14 
lakhs had been collected through donations and 
sale of coupons, out of which Nagar Congress 
Committee had also got coupons worth about 
Rs. 7 lakhs printed end the remaining coupons 
worth Rs, 7 lakhs had been received from the All 
India Congress Co m mittee. The job for giving 
advertisement to the newspapers etc. on behalf of 
various Congress Committees and organisations had 
been entrusted to Shri Parshionikar. He admitted 
that even in 1989 when respondent No. 2. Banwari- 
lal Purohit, had contested the election as a Congress 
candidate, an amount of about Rs. 12 lakhs to 
Rs. 14 lakhs had been collected through sale of 
coupons and donations and the same had been spent 
by the Party for the furtherance of the election cf 
Respondent No. 2, BanwariJal Purohil. without 
maintaining any account of receipt and expense. 

Ashok Thakre PW54, the Manager of Shakti 
Offset Works deposed that none of the candidates 
had approached him personally for placing orders 
for printing work. 11c disclosed the names of the 
persons who had approached him on behalf cf 
different candidates to place orders in connection 
with the printing of posters of different sizes, as 
reflected in Ex. 75 to Ex. 78 and asserted that 
orders had been placed for the same by Shri 
Parshonikar and the posters had been got printed 
by Gramin Congress for which purpose PW43 had 
also approached him. He went on to stale that Shri 
Parshionikar had approached him on behalf of 
Nagar Zila Shehar Congress and that the printing 
works was got done by Shri Pande or behalf of 
the Yuvak Congress. PW 54 gave details of the 
various posters printed by him and by reference to 
ledger Ex. 738|9, stated that an amount of 
Rs. 50,000 has been shown to have been credited 
to the account by the President Nagar Shehar 
Congress Committee on 13-5-91 under five different 
receipts, Ex. 744 to 748, for Rs. 10,000 each, 
totally Rs. 50,000. He then deposed that a further 
sum of Rs, 50,000 had been received by the Press 
from Nagpur Zila Congress Committee, Gramin 
Vibhag apd that a sum of Rs. 50,000 had also 
beep received from Zila Congress Committee 
(Yuvalc) on 6-6 91 and 23-10-91. An amount of 
Rs. 10,000 was received from Nagpur Zila Congress 
Committee (I) Gramin also. That all these amounts 
were spent for the printing work entrusted by 


various Congress Committees and organisation of 
the propaganda material for the election of the re¬ 
turned candidate. The returned candidate in his 
deposition denied to have authorised or incurred 
any expense as alleged by the election petitioners 
in connection either with the printing of voter cards 
or the posters etc. and maintained that he had not 
even taken the responsibility to reimburse the ex¬ 
penditure on behalf of any one and that no ex¬ 
penditure in that behalf had been incurred by any 
one with his consent either. 

After considering the evidence in its totality in 
the light of the pleadings in the election petition, 
we find that tne election pciitioner has not adduced 
any cogent, satisfactory or reliable evidence to 
establish that the expenditure of Rs. 2.25,000 and 
Rs. 3,40,250 as alleged in the petition had been 
incurred andjor authorised by respondent No. 1 
for the printing of voter cards and the posters. On 
the others hand it emerges, that the entire expen¬ 
diture on that behalf was undertaken and borne 
by the Congress Party and others and that it was 
so done as per the past practice also. 

The argument of Dr. Ghatatc however is that 
Thakre PvvS4, the Manager of Shakti Offset 
Worics who denied the receipt of any amount from 
the returned candidate could not be relied upon 
because there has been some tampering with the 
record, including the ledger, and therefore it 
should be inferred that he was helping the return¬ 
ed candidate, it was submitted by the learned 
counsel that even though PWS4 was produced and 
examined by the election petitioner, they were not 
bound by his entire evidence and that once it was 
established that the record had been tampered 
with, the onus would shift to the returned candi¬ 
date to show that he was not responsible for the 
tampering or that the tampering had not been 
done at his instance. This argument is fallacious 
and does not impress us at all. There is no mate¬ 
rial brought on tlie record to even suggest let alone 
establish that the tampering had been done in the 
record at the instance of the returned candidate. 
No sound foundation had been laid either in the 
petition or in the evidence which may justify this 
court to raise the inference, which the learned 
counsel invites up to draw. A similar argument 
had been raised on behalf of the appellants in the 
trial court also and the learned trial Judge found 
that the allegation of the tampering of the record 
by Shakti Offset Works at the instance of the re¬ 
turned candidate had not at all been proved, much 
less satisfactorily. The trial court rightly found 
that the practice followed by all political parties 
for priming of voter cards and posters had always 
been such similar and the amounts for the purpose 
used to be spent by the political parties by sale of 
coupon;; and by receiving donations and even 
when respondent No. 2 had contested the election 
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las a Congress candidate 'the same practice had 
been followed. The election petitioners have fatt¬ 
ed to establish any link between the alleged expen¬ 
ses and the returned candidate for printing and 
distribution of voters cards and posters and have 
not brougnt any circumstance on the record to 
show that the returned candidate had any hand in 
the tampering of record or even that the tamper¬ 
ing of the record was done for the benefit of the 
returned candidate only. 

We wish, however, to point out that though the 
practice followed by political parties in not main¬ 
taining accounts of receipts of the sale of coupons 
and donations as well as the expenditure incuned 
in connection with the election of its candidate 
appears to be a reality but it certainly is not a 
good practice. It leaves a lot of scope for soiling 
the purity of election by money influence. Even if 
the traders and businessmen do not desire then- 
names to be publicised in view the explanation of 
the witnesses, nothing prevents the political party 
and particularly a National Party from maintain¬ 
ing its own accounts to show total receipts and ex¬ 
penditure incurred, so that there could be some 
accountability. The practice being followed as per 
the evidence introduces the possibility of receipts 
of money from the candidate himself or his elec¬ 
tion agent for being spent for furtherance of his 
election, without getting directly exposed, thereby 
defeating the real intention behind Explanation 1 
to Section 77 of the Act. It is, therefore, appro¬ 
priate for the Legislature or the Election Commis¬ 
sion to intervene and prescribe by Rules the re¬ 
quirements of maintaining true and correct account 
of the receipt and expenditure by the political 
parties by disclosing the sources of receipts as well. 
Unless, tins is done, the possibility of purity of 
elections being soiled by money influence cannot 
really be ruled out. The political parties must dis¬ 
close as to how much amount was collected by it 
and from whom and the manner in which it was 
spent so that the court is in a position to deter¬ 
mine “whose money was actually spent” through 
the hands of the Party. It is equally necessary for 
an election petitioner to produce better type of 
evidence to satisfy the court as to “whose money it 
was that was being spent through the party. Vague 
allegations and discrepent evidence may only 
create a doubt but then the charge of corrupt prac¬ 
tice cannot be held to be proved on mere lurking 
suspicion or doubts. 

However, undesirable and objectionable the 
practice might be, the fact remains that the evi¬ 
dence led by the election petitioners in this case 
does not establish the charge levelled by them at 
all. In the absence of any cogent, reliable, satis¬ 
factory and trustworthy evidence to show that the 
respondent No. I or his election agent had incur¬ 
red or authorised the expenditure as alleged in the 
petition, the trial court rightly found the issue 


against the election petitioner and we find no sea¬ 
son to take a different view. We therefore, confirm 
the findings of the High Court on the said issue, 

ISSUE 5 (b) (v). 

In para 2.20 of the election petition it has been 
pleaded that respondent No. 1 had sent personal 
inland letters to all the voters residing within the 
constituency and the appailants had calculated the 
price of each such letter as Rupee One, inclusive 
of printing and postage. Two of such letters, An- 
nexures 13 and 14, containing the residential ad¬ 
dress of respondent No. 1 allegedly received by 
Vijay Shindc and Vinayak God PW49 were an¬ 
nexed with the election petition. It was alleged that 
respondent No. 1 had made an appeal through the 
inland letters to the voters to cast their vote in 
his favour on 12-6-91. It was further stated that 
though tire letters were shown to have been sent 
by Sarva Dharma Samajik Sangathan, the expen¬ 
diture for the same was in fact authorised and in¬ 
curred by respondent No. 1 himself. It was plead¬ 
ed that there were 1240830 voters in the con¬ 
stituency and, therefore, respondent No. I was 
alleged to have incurred an expenditure of 
Rs. 12,40,830 on the inland letters and he had 
not shown the expenditure incurred by him in that 
behalf in the return of expenditure filed by him 
and if the said a mount is included, it would show 
that the returned candidate had incurred and au¬ 
thorised expenditure beyond the prescribed limits 
and thus committed the corrupt practice under Sec¬ 
tion 123 (6) of the Act. In the written statement, 
the returned candidate denied the allegations and 
styled the same as imaginary and baseless. He 
denied to have sent any letter to Vijay Shinde and 
Vinayak Code, Annexure 13 and 14 respectively 
or to anyone else in the constituency. The allega¬ 
tion that he had incurred an expenditure of 
Rs. 12,40,830 was vehemently denied. Respondent 
No. 1 state that according to the information re¬ 
ceived by hmi after the election, the Sarva Dharma 
Samajik Sangathan had got printed about tw r o 
thousand letters similar to Annexure 13 and 
14 and issued the same without his approval or 
consent and the entire expenditure must have been 
borne by the Sagathan itself since it was neither 
authosised nor incurred by him or by his election 
agent. It was stated that the allegation in the para¬ 
graph were vague and general in nature and lack¬ 
ed essential ingredients and particulars and the 
assertion that all the voters in the constituency had 
received the letters from respondent No. 1 was 
based on speculation and conjectures and not on 
facts. 

In the original written statement filed by the 
returned candidate in reply to para 2.20, it! 
appears that while he denied the “sending” of the 
inland letters identical to Annexures 13 and 14, 
there was no specific denial made by him regard¬ 
ing his signatures allegedly appearing on those 
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letters. In the amended written statement, aj 
specific denial was also incorporated stating that 
the respondent No. 1 had not signed those letters 
and that inadvertantly it had been omitted to be 
mentioned in the earlier written statement, while 
denying the sending of the inland letters. Thus, 
in the amended written statement there was denial 
both, about the signatures as well as the sending 
of the letters by the first respondent to the voters. 
Respondent No. 1 also denied to have incurred 
or authorised any expenditure in connection with 
the printing and postage of those inland letters. 

Apppellant No. 1 Bapat, appearing as PW1 in 
his statement asserted that eacii one of the voters 
in the constituency had received such an inland 
letter from respondent No. 1 but admitted during 
his cross examination that he had no idea whether 
the letters had actually been signed by the first 
respondent or by someone else. The petitioner 
also examined Shri JD Kotwal PW56 as the 
Hand-writing expert to identify the signatures of 
Respondent No. 1 on Annexures 13 and 14 (Ex. 
79 and 80), and to compare the same with thd 
admitted signatures of the first respondent. The 
Hand-writing Expert PW56, however. did not 
support the case of the election petitioner and 
deposed that no opinion could be expressed re¬ 
garding the authorship or otherwise of the dis¬ 
puted signatures on Ex. 79 and 80 (Annexure 13 
and 14). With the denial by respondent No. 1 that 
he had neither signed those letters nor sent any 
such letters to the elections and the evidence of 
the Hand-writing Expert PW56, the appellants 
must be held to have failed to prove that the letters 
like Annexures 13 to 14 were signed by 

respondent No. 1 or that lie was res- 

posible for sending those letters to the 
electorate. The argument of Dr. Ghatate 
that even if the letters had not been signed by 
respondent No. 1, but since the same had been 
sent as an appeal to vote for him, it should be 

presumed that he was the author and sender of 

the letters, does not appeal to us. The court can 
only decide the case on the basis of the evidence 
led and not on what ought to have been led. In 
the instant case, the election petitioners have fahed 
to examine any witness to show that the letters 
Hike Annexure 13 and 14) had in fact hem sent 
by respondent No, 1 to the electorate. The letters 
were, on the face of it, sent by the Sangathan. No 
evidence has been led to show that the money spent 
by the Sangathan had been provided by respondent 
No. 1 either or that the Sangathan was a non- 
existant body. The allegation has remained totally 
unsubstantiated. It was certainly not obligatory for 
the returned candidate under the circumstances, to 
have produced anv witness from the Sangathan to 
prove that Sangathan had sent the letters on its 
own or that it had also incurred the expend : *urc 
Itself S’uce, the ease of the returned candidate 
categorically had been that those letters were 


neither signed by him nor did he incur any expen¬ 
diture in respect thereof, it was for the election 
petitioners to establish the charge by leading reliable 
and satisfactory evidence. The evidence of appellant 
Bapat PW1 to the effect that he had made inquiry 
from the Charity Commissioner and learnt that 
there was no such Sangathan registered with the 
Charity Commissioner, to urge that the Sangathan 
was a ‘fake’ organisation and was not a genuine 
society, ignores the fact that the registration of such 
a Sangathan is not necessarily to be done only with 
the Charity Commissioners. The petitioner ad¬ 
mittedly made no inquiry from any other quarter 
to find out whether or not the Sangathan 
was in fact in existence or not. The 
intrinsic evidence of the document shows that the 
letters were sent by the Sangathan and keeping in 
view the evidence of the handwriting expert, it 
appears that the letters bore the name of “Datta 
Meghe” and not his signatures. The petitioner 
could have produced some witness from the 
Sangathan to show that no such letters had been 
sent by the Sangathan. The petitioners did not 
even summon a witness from the Sangathan along- 
with the record. Had it been done if the summons 
could not be served because of the alleged non¬ 
existence of such a Sanghathan, it may have been 
possible for the petitioner to argue that the San¬ 
gathan was a fake organisation and that an infe¬ 
rence may be drawn that the letters had been sent 
by respondent No. 1 at his expense but no such 
inference can be drawn in favour of the appellants 
in view of the facts and circumstances existing on 
the record. Respondent No. 1 had disclosed the 
name of Shri Bhasme as one of the officers of the 
Sangathan in his testimony and the appellants 
should have sought permission of the Court to 
summon Shri Bhasme at that stage atleast but they 
did not do so for reasons best known to them. We 
are unable to agree with Dr. Ghatate, that the 
evidence should have been led by the returned 
candidate to prove that actually the letters had 
been sent by the Sangathan after incurring the 
expenses itself and the petitioners should not ho 
expected to lead such evidence. Tht onus to prove 
the charge was on the election petitioners and in 
the absence of any satisfactory evidence adduced 
to discharge that onus, the returned candidate was 
under no obligation to prove that he was not 
responsible for committing the cormpt practice. 
Again, it is not the case of the appellants that the 
expenditure had been incurred bv the "Snrmathan, 
with the cortsent of the returned candidate or 
his election agent nor is it their case that the re¬ 
turned candidate had undertaken to reimburse tho 
expenditure, incurred by the Sangathan. The trial 
court, in our opinion, after propertlv considering 
and appreciating the evidence rightlv found that 
there was no evidence on the record to support the 
nlea that the first respondent had snent the amount 
as alleged on the postage and printing of the inland 
letters of the type, Annexure 13 and T4 (Ex, 79 
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and 80) or that he had sent those letters to every 
Voter in the constituency. From the material on 
the record, there is no scope even to raise a sirons 
suspicion against the first respondent in that behalf. 
The appellants appears to be labouring under the 
Wrong impression that once they make an allega¬ 
tion against the returned candidate, their responsi¬ 
bility is over and it is for the returned candidate 
to prove his innocence. It is against the essential 
principles of election law. At the risk of repeti¬ 
tion it may be stated that where allegations, of 
corrupt practice are alleged, it is for the election 
petitioners to prove the charge against the returned 
candidate beyond a reasonable doubt to the satis¬ 
faction of the court. The obligation of the returned 
candidate to rebut the alleeaions by leading evi¬ 
dence arises only after the election petitioners have 
led dependable evidence in support of tbe charge 
of corrupt practice and not till then. The appellants 
have in the present case failed to do so In res¬ 
pect of the charge relating to Issue No, 5fbYv) and 
accordingly we agree with the High Court that the 
returned candidate was not rewired to refute the 
charge bv Hading ev’denre on this behalf. The. 
issue is arrnrdmrdv decided prrainst the annePgrts 
and wc confirm the finding of the Hwh Cmitt. 

Issue No. 5(b) (vi) & (vii) 

These two issues relate to the publication ol 
certain advertisements in various newspapers such 
as Nagpur Times, Nagpur Patrika, Nav Bharat 
Times, Tarun Bharat among others. There is seme 
connection between these issues and issues 6(a), 
(b) and (c), which we shall deal with separately. 
According to the election petitioners, the returned 
candidate had opened an account with Nav Bharat 
Times, Nagpur Times and Nagpur Patrika and 
had incurred an expense of P,s. 4,89,424.00 for 
the publication of various advertisements in con¬ 
nection with his election in those newspapers but 
the said amount was not included in the return of 
expenditure and that had the same been included, 
the returned candidate would be shown to have 
incurred expenses beyond the permissible limits. 
The break up of the amount (Rs, 4,89,424.00) al- 
Hgadlv incurred or authorised bv the returned 
candidate as given by the appellants is as follows:- 

(1) Nav Bharat Times--Rs, 2,61,274.00 

(2) Nagpur Times & 

Nagpur Patrika = Rs. 2,28,150.00 

It was alleged in the election petition that the 
returned candidate had an account, Code No. M- 
0042 (Ex. 441), with the Newaspaper Nav Bharat 
Times and though it was shown that the expenses 
for the advertisements published in the newspapers 
were bronc by Nagpur District Congress Commit- 
to? Craniin Omgross Committee and some other 
organisations and individuals, but in fact the pay¬ 
ments had been made out of the amounts pro¬ 
vided for by Respondent No. 1 to the said Commit¬ 


tees, organisations and individuals. In the written 
statement Respondent No. 1 denied that he had 
incurred or authorised any expenditure himself or 
through his election agent in respect of the various 
advertisements appearing in Nav Bharat Times, 
Nagpur Times and Nagpur Patrika as alleged in 
the election petition. It was also denied that the 
advertisements had ben published at the instance 
of or with the knowledge of Respondent No. 1 or 
that he had placed his funds at the disposal of the 
party and others to discharge the liability arising 
out of the publication of the advertisements. 

We shall first take up the publication of the 
advertisements in Nav Bharat Times for which it 
is alleged that an expenditure of Rs. 2.61,274.00 
was incurred or authorised by Respondent No. 1. 

PW6 Narayan Gawalani the Manager of Nav 
Bharat Times while apnearing as a witness for the 
election petitioner dienosed that the newspaper 
receives advertisements through advertising agen¬ 
cies, organisations and individuals. The agencies 
which had released advertisements during the elec¬ 
tions were Prasad Publicity, Yugdharma Consul¬ 
tants and Commercial Services (Y.C.C.S). For 
Prasad Pubficitv and Y.C.C.S they had a running 
account while Congress hod no running account 
with Nav Bharat. He then explained how various 
advertisements appearing in the paper came to be 
nnbbshed and dhclosed the sources from which 
the same had come and also identified the person 
or narfv who* had made payments in respect of 
those advertisements. He went on to depose that 
whenever the advertisements were, received, they 
were entered in a register called the “RO Input 
Register” but the same had not been preserved and 
had since bem destroyed. That there was no other 
proof pertaining to the receipt and publication of 
advertisements. He produced the lodger and mov¬ 
ed various advertisements, release orders, bills etc. 
During his cross-examination, he was confronted 
with various receipt and he went on to say. 

“None of the advertisements of which the 
total works out to Rs. 26690 as stated 
above were given bv Datta Meghe. The 
Pavment also was not made bv Datta 
Meghe for those advertisements, nor did 
he tike responsibility for making these 
payments. 

While explaining the document Ex. 407 and the 
existence of words “(Datta Meghe Election adver¬ 
tisements)” written in ink in the copy of Ex. 407. 
he expressed ignorance ns to when or by whom 
those words were inserted m the office copy. He 
admitted that in respect of Ex. 409A, the words 
M a phe Account” d'd not appear in the ori¬ 
ginal of the receipt but could not say as to who 
had written those words in the copy. The witness 
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in response to the-question regarding the associa¬ 
tion of Respondent No. 2, with the partners of the 
firm stated:— l 

“I know Ramgopal Maheshwari, Prakash, 
Maheshwari, Tliey are the partners of 
the firm which owns Nav Bharat It is 
true that on many common social for¬ 
ums they and Respondent No. 2 Ban- 
warilal Purohit are together. I do not 
know if they belong to the same com¬ 
munity. It is not true that our manage¬ 
ment has forged the duplicates of rec¬ 
eipt books at the instance of Banwari- 
laf Purohit in order to boster hi3 false 
claim in the petition." 

The witness categorically asserted that “M 
00042” is the code number of “Datta Meghe Elec¬ 
tion Advertisement Account” and that all pay¬ 
ments against the said code number and account 
had been received from Nagpur Shahar District 
received from Datta Meghe or from anyone else 
receveid from Datta Megha or from anyone else 
on behalf of Datta Meghe. 

PW7, Shri Sapre, Manager, Accounts of Nav 
Bharat Times, deposed that Manmohan Mahesh¬ 
wari is the Editor of Nav Bharat Times. That 
receipt Ex. 406 was issued first in the name of 
Datta Meghe but later on it was corrected to show 
the name of the party as Congress Committee and 
it was done under his instructions because it had 
been brought to his notice that payment had not 
been made by Datta Meghe but by Nagpur Shahar 
Indira Congress Committee. He went on to state 
that the original receipt Ex. 406-A was signed by 
Kulkarni. Explaining the difference in scoring of 
certain words in the carbon copy Ex. 406-A and 
its original Ex. 406-A, the witness stated that he 
had scratched the original name and substituted 
it with the name of Shahar Congress Committee. 
He, however, could not state as to who did the 
scoring in the original receipt Ex. 406-A, because 
the same had not been done by him. When his 
attention was drawn to a number of other receipts 
and their carbon copies and particularly the en¬ 
tries thereon, with a view to point out the diffe¬ 
rence between the entries in the originals and the 
copies, the witness stated that since receipts had 
been issued by different perons like Kulkarni, 
Prabhakar and others, he could not explain the 
reason as to why the corrections had been made 
but asserted that the corrections had not been made 
only in the case of the receipts concerning 
Respondtnt No. 1 but such corrections had been 
made also in respect of the receipts issued in favour 
of some other candidates and all such corrections 
were made in routine. The witness then cate¬ 
gorically admitted : 

“We do not have any personal account of the 
respondent No. 1 Datta Meghe in the 
account books. Except for the T)atta 
Meghe Election Advertisement Account’ 
2275 GI|95—3 


there is no other account in Datta 
Meghes name. The receipt Ex. 406 was 
fully written by Kulkarni when it came 
to me, and it bore the two bill numbers, 
and that was also the case with origi¬ 
nal Ex. 406-A. I did not check up in 
whose names the two bills mentioned 
therein, stood. They has been checked 
by the Advertisement Department.” 

PW8 Pannalal Poddar was working as an Assis¬ 
tant in the advertisement department of Nav Bharat 
Times at die relevant time. He deposed 
that a subsidiary ledger was being mantained in 
the advertisement department and that the bills 
which were prepared by the advertisement depart¬ 
ment were entered in the said ledger against the 
accounts of the concerned parties and that he used 
to maintain that register. He stated that at page 
496 of the ledger, there exists an account in the 
name of “Datta Meghe Election Advertisement 
Account” and that the said account had been 
written up to page 498 under the same title. He 
stated that out of the writing “Datta Meghe 
Election Advertising Account” Nagpur, the words 
“Datta Meghe Nagpur” were in his handwriting 
but the remaining words “Election Advertise¬ 
ment Account” were not in his handwriting 
and he could not even identify the author 
of the words “Election Advertisement 
Account” in the above entry. He stated that 
entry regarding bill No. 9101007 of May, 1991 
for Rs. 10,000|- stood originally in the name of 
Datta Meghe but that name was scored out 
later on but he could not say as to who had scored 
out the name and substituted the same by “Nagpur 
Congress”. That the scoring in the entries had 
been done in Bill Nos. 9101007, 9101343, 
9101439 and 9101940 also by substituting 
the name of Datta Meghe with Nagpur 
Congress and Nagpur Shahar Zila Congress-I. 
He, however, did not know as to who had 
made the corrections or even the time when 
the same had been made or the reason why 
they had made. During his cross-examination, 
he admitted that there were neither any erasers 
nor corrections in the subsidiary register in regard 
to the four bills (above noted! and that the entries 
in that register had been made within 5 to 7 davs 
of the issuing of the receipts. The witness specifi¬ 
cally admitted that it “is not possible to say in 
referring to the account whether payment was 
received in this account through afiy other organi¬ 
sation except the Congress Committees.” 

Respondent No. 1 appearing as R1W1 depos¬ 
ed that Parshionikar had been entrusted with the 
work of issuing advertisements on behalf of the 
Congress Committee. That Parshionikar was a 
man of his confidence. He denied that he had him¬ 
self entrusted any job of publication of the 
advertisements in the newspapers to 
Parshionikar. He went on to add that he had not 
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asked Nav Bharat Times to open a separate 
account for his election advertisements and denied 
any knowledge whether Nav Bharat Times had 
opened any account as “Datta Meghe Account”. 
He denied the suggestion that Account No. M-0042 
had been opened by him initially in the name of 
“Data Meghe Account” but w r as lateron converted, 
at his instance, to the name of “Datta Meghe 
Election Advertisements Account” to escape the 
rigours of law. He went on to assert that he had 
not given any advertisement to Nav Bharat Times 
nor had he paid any amount to the said paper. 

Dr. Ghatate, learned counsel appearing for the 
appellants argued that since there was an account 
in the name of Datta Meghe, being Account No. 
M-0042, and admittedly the District Congress 
Committee had no account with Nav Bharat Times, 
the inference was obvious that the assertion of 
the returned candidate that neither he had issued 
any advertisements in Nav Bharat Times nor did 
he make any payment for the same or even agreed 
to reimburse the expenses incurred for the publi¬ 
cation of the advertisements in the said paper was 
not correct. He submitted that the interpolations 
made in the copy of the receipt Ex. 406 and its 
original Ex. 406-A was a tell tale example of the 
tampering of the record by Nav Bharat Times with 
a view to help Respondent No. 1 to conceal the 
incurring of expenditure by him and that an ad¬ 
verse inference should be drawn that all the scoring 
etc. must have been done in various bills and 
receipts etc. bv the employees of Nav Bharat Times 
only with a view to favour Respondent No. 1. In 
support of the argument, learned counsel pointed 
out that receipt Ex. 406 dated 17-5-1991 was ini¬ 
tially issued in the name of Datta Meghe and 
subsequently in the original receipt Ex. 406A, 
where the name of the party had been initially left 
blank, the name of Congress Committee was writ¬ 
ten even though in the carbon copy, the name of 
the party continued to be shown as Datta Meghe 
which was also later on interpolated and substitu¬ 
ted to read “Datta Meghe Election Advertisement 
Account”. Learned counsel submitted that from 
the fact that the original receipt Ex. 406A, was 
produced during the cross-examination of the wit¬ 
ness by the counsel for Respondent No. 1 the only 
explanation for the original receipt Ex. 406-A being 
found in possession of Respondent No. 1, could 
be that he had made the payment and kept the 
receipt, as otherwise there was no occasion for 
the original receipt to be found with the counsel 
for the returned candidate. 

Thus, wherever it was found that the involve¬ 
ment of Datta Meabe could be proved, his name 
was scored off and replaced by Congress Com¬ 
mittee etc. by Nav Bharat Times. According to 
Dr. Ghatate, even if Datta Meghe himself had not 
placed any order for issuance of anv of the adver¬ 
tisements or directly made payment for the same to 
the newspaper, it was opt of the funds provided by 


him that the payments had been made and there¬ 
fore the returned candidate would be deemed to 
have incurred the said expenditure. Though the 
arguments of Dr, Ghatate appear on the first blush 
to be attractive but they do not bear close scrutiny. 
Had receipt Ex. 406-A, which is the original of 
receipt Ex. 406 been with Respondent No. 1, con ■ 
taming a blank entry which was later on filled up 
as District Congress Committee showing it as the 
party making the payment, there was no reason 
why the same entry could not appear in the carbon 
copy Ex. 406, if the employees from Nav Bharat 
Times were out to oblige Respondent No. 1. The 
explanation given by the witnesses from Nav Bharat 
Times regarding the appearance of different names 
in the original and the carbon copy, cannot be said 
to be wholly unacceptable, particularly in view of 
the attendant circumstances. The possibility that 
interpolation was made in the copy of the receipt 
Ex. 406, to create evidence against the returned 
candidate also cannot be ruled out particularly in 
view of the association of respondent No, 2 with 
the management of Nav Bharat Times. If the 
original Ex. 406A contained the name of Congress 
Committee and the entry in the carbon copy had 
been left blank, it could have been filled up by 
adding the name of Datta Meghe. That apart, the 
receipts Ex. 406-A and its carbon copy Ex. 406 
relate to payments made in respect of two bills 
based on two distinct release orders. Neither the 
correctness of the release orders, admittedly not 
issued by Datta Meghe, nor the authenticity of the 
relevant bills, which bills again had not been drawn 
in the name of the returned candidate, has been 
doubted by the appellants. Therefore, much capital 
cannot be made out of the difference of the entries 
in the original and the carbon copy of receipts 
Ex. 406-A and Ex. 406, when it is not disputed 
that Ex. 406 was actually issued in the name of 
Nagpur Shahar Indira Congress Committee. It is 
also peitinent to notice here that the appellants 
have led no evidence whatsoever to show that any 
order for advertisement had been placed by Res¬ 
pondent No, 1 himself or by his election agent with 
Nav Bharat Times in respect of either of the two 
release orders or bills. Not a single bill, out of the 
massive record produced by the appellants, is in 
the name of the returned candidate. There is not 
a single receipt of payment issued in the name of 
the returned candidate either. The witnesses ap¬ 
pearing on behalf of the petitioners have categori¬ 
cally asserted with reference to the record that no 
amount had been paid bv Respondent No. 1 for 
any of the advertisements published by them in 
their newspapers. The learned Trial Judge has 
elaborately considered various documents to which 
his attention was drawn and the arguments raised 
on the basis of the so-called interpolations etc. on 
some of the documents and concluded that there 
had been some errors in the mentioning of Code 
numbers in some receipts etc. but rightly found 
that the first respondent could not be held respond- 
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ble for any of those interpolations. Mo evidence 
direct or circumstantial lias been led by the peti¬ 
tioners to support the charges levelled against the 
returned candidate to the effect that the returned 
candidate had provided funds to the party and it 
was his money which was paid through the hands 
of the party. The allegation has remained absolu¬ 
tely unsubstantiated. As a matter of fact, the 
evidence led by the election petitioners instead of 
supporting their case, has to a large extent, demo¬ 
lished the same in as much as none of the witnesses 
have contradicted the assertion of the returned 
candidate that he incurred no expense, other than 
that which he had disclosed in the return of his 
election expense. The Trial Court therefore, rightly 
held that the expenses in respect of all the advertise¬ 
ments (subject matter of the issues) which were 
published in Nav Bharat Times could not be said 
to have been meurred or authorised by the first 
respondent. We find that the conclusion arrived at 
by the Trial Court is bused on correct and proper 
appreciation of the evidence and learned counsel 
for the appellants has been unable to point out 
any Haw or error in the reasoning of the learned 
Single Judge of the High Court. We, accordingly 
uphold the finding of the High Court. 

We shall now consider the allegations regard¬ 
ing the expenditure allegedly incurred in connec¬ 
tion with the advertisements which appeared in 
different issues of Nagpur Times and Nagpur 
Patrika for the election of the returned candidate. 
It is not disputed that none of the advertisements 
were issued by the returned candidate himself 
nor any bill was drawn against him nor any pay¬ 
ment was received from him. These advertise¬ 
ments appeared under different names. For exa¬ 
mple, the advertsements. Ex. 84] 13 and 84| 15 
appeared in the name of a “Well Wisher”. The 
bill for those advertisements. Ex. 474, was drawn 
by the Nagpur Times|Nagpur Patrika combined 
in the name of “N'itin Furnitures” and the 
receipt of payment. Ex. 475 was also drawn in 
the name of “Nitin Furnitures”, Nagpur. Simi¬ 
larly, two advertisements dated 8-6-1991 pub¬ 
lished in Nagpur Times being Ex. 84j 14 and 
85(15, were published by “Punjab Woodcrafts”. 
The bills in respect of the same were drawn in 
the name of ‘Punjab Woodcrafts’ for Rs. 15,000|- 
and the receipt, Ex. 477 dated 14-9-1991. also 
shown the name of M|s. Punjab Woodcrafts as 
the party who had made the payment. The 
advertisement issued in the Nagpur Times, Ex. 
84|15 and in Nagpur Patrika Ex. 85(16 were 
again published by a “Well Wisher” and the bill 
Ex. 478 dated 30th June, 1991 for the said ad¬ 
vertisement was issued in the name of “Ranjit 
Engineering Works” and the receipt, Ex. 479, 
for the same was also issued in the name of 
Ranjit Engincring Works (by mentioning its 
Code MoMCR-0436). Again, for the advertise¬ 
ments published in Nagpur Times and Nagpur 


Patrika dated 10-6-1991, by a “Well Wisher”, 
Use bill was prepared in the name of “Talmale 
Bandhu” on 30th June 1991 and the receipt in 
respect of the said bill dated 14-9-1991 was 
also issued in favour of “Talmale Bandhu”. 

The appellants examined Sliri Mahenndra 
Bangarde PW 40 who was working as the Fin¬ 
ance Manager with Nagpur Times since 19,83. 
He stated that Ms. Neelima used to work as 
the Data Operator. She, however, was not exa¬ 
mined by the appellant. He proved various en¬ 
tries in the ledgers, bills and receipts concerning 
publication of advertisements in the Nagpur 
1'im.es. He did not state that any of those ad¬ 
vertisements had been published either by Res¬ 
pondent No. I or by his election agent or that 
any payment in respect thereof had been made 
by Respondent No. .1 or his election agent nor 
even that respondent No. 1 or his election agent 
had taken the responsibility for making the pay¬ 
ment for the concerned advertisements. 

San tosh Sarode PW9 was working as the 
Manager General (Coordination) with the Nag¬ 
pur Times at the relevant time and deposed that 
he knew about the advertisements which were 
published in Nagpur Times and Nagpur Patrika 
during the last Lok Sabha elections. He deposed 
that various advertisements which had appeared 
in the Nagpur Times in support of the election 
ol' the returned candidate had been published at 
the instance of Shri Parshoinkar, who had taken 
the responsibility for settling the bills in respect 
of those advertisements. He went on to say that 
it was at the asking of Shri Parshoinkar that bill 

Ex. 474 for Rs. 15,000j- adted 30-6-1991 was 
wrawn in the name of ‘Nitin Furnitures'. The pay¬ 
ment for the said bill was received on 14-9-1991 
ftom Nitin Furnitures. He admitted that the Pun¬ 
jab Woodcrafts had an account with the News- 
peper and that it was their representative who 
had requested them for the publication of an ad¬ 
vertisement for which also Shri Parshoinkar had 
taken the responsibility for making payment and 
that later an Shri Parshoinkar had brought the 
amount and paid the same on behalf of Punjab 
Woodcrafts. 1 he witness stated that according to 
his knowledge. Sliri Parshoinkar was an offico 
bearer of the Congress Committee and admitted 
that payments for some other bills also were 
made by Shri Paisboinkar on behalf of various 
parties as well as on behalf of the Congress Com¬ 
mittee. Referring to the corrections made m the 
Code numbers appearing in certain bil’s, the wit¬ 
ness slated that he had no knowledge as to who 
had made those corrections or overwirtings and 
when the same were made but categorically as¬ 
serted that all the payments had been made only 
by Shri Parshoinkar. The witness amifted that 
there was an account styled as “Datta Meghe, 
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be opened. 1 learnt yesterday 
that an account had been 
opened in my name by Janvad 
only yesterday. I do not know whether 
that account had been opened during 
the election period. It is not true that 
I had opened personal accounts in my 
name with Nav Bharat, Nagpur Times 
and Nagpur Patrika in relation to the 
advertisements during the election. It is 
not true that I had asked the entries 
which stood in my name to be trans¬ 
ferred in the name of the Congress 
Committees. It is not true that I sup¬ 
plied the funds for publishing these ad¬ 
vertisements to the Congress Com¬ 
mittees, or the institutions of individuals 
who made the payments.” 


Election Advertisement Account" with his news¬ 
paper and that the Nagpur Shahar District Cong¬ 
ress Committee also had a separate account with 
his paper. Explaining the corrections made in 
respect of receipts No. 779, 825, 1026, 1356 

which had been first shown credited in the ac¬ 
count of “Datta Meghe Election Advertisement 
Account”, the witness stated that it was the Nag¬ 
pur Shahar District Congress Committee, who 
had asked the newspaper to publish the advertise¬ 
ments and had also undertaken the responsibility 
to make the payment for the same and since the 
said Congress Committee had also an account 
with them directly, they had transferred the 
"amounts” from "Datta Meghe Election Advertise¬ 
ment Account” to the account of Nagpur Shahar 
District Congress Committee, as the advertise¬ 
ments had actually emanated from the Congress 
Committee and payments had also been made 
by the Congress Committee. The witness ex- 
pltined that initially in their records all the 
amounts which were being received from Nagpur 
Shahar District Congress Committee as well as 
from Nagpur Grarnin Committee were being cre¬ 
dited in the Account of ‘Datta Meghe Election 
Advertisement Account’ but lateron the same 
were corrected to accord with the actualities and 
credited in the appropriate Account of the party 
responsible for the advertisement and payments. 
The witness stated that since Shri Parshoinkar 
had brought the payments for the advertisements 
from the Nagpur Shahar District Congress Com¬ 
mittee, Nagpur Grarnin Congress Committee, 
Nitin Furnitures, Punjab Woodcrafts, Ranjit 
Engineering Works and Talmalc Bandhu there 
had been some confusion about the mentioning 
of the Code Numbers in various receipts. During 
his, cross-examination, the witness categorically 
asserted that no payments were made by Datta 
Meghe for the advertisements which were rele¬ 
ased by Prasad Publicity nor had Datta Meghe 
taken the responsibility for making payments in 
respect of those advertisements. Thus, we find 
that according to the witnesses examined by the 
petitioners, neither Datta Meghe had issued any 
advertisement for publication nor had he made 
any payments in respect of the advertisements 
issued at the instance of different parties in the 
newspapers, ! 

Respondent No. 1 during the course of his 
examination asserted : 

“I had not asked any of the news papers to 
open an account in my name in respect 
of the advertisements, during the elec¬ 
tion period. Neither did I ask my elec¬ 
tion agent or any one else to open such 
an account on my behalf. I have no 
account in my name as Datta Meghe 
with any of the news papers, because 
I never asked such account to 


The assertion of the returned candidate finds 
support from the witnesses produced by the peti¬ 
tioners concerning the advertisements published 
in Nagpur Times and Nagpur Patrika. 

The argument raised by Dr. Ghatate in respect 
of the advertisements published in Nagpur Times 
and Nagpur Patrika was only a repetition of the 
arguments raised on behalf of the election peti¬ 
tioners in the Trial Court. The learned Single 
Judge, after examining minutely various bills, 
receipts, advertisements and entries in the ledgers 
etc. as also analysing the oral evidence, came to 
the conclusion that the election petitioner had 
failed to establish the charge Jevelled against 
Respondent No. 1 to the effect that he was res¬ 
ponsible for the publication of any of the adver¬ 
tisements or that he had incurred or authorised 
any expenditure himself or through his election 
agent or even that the funds allegedly provided 
by him had been utilised to discharge the liabi¬ 
lities. The High Court found that the returned 
candidate could not be connected with any of the 
interpolasions or tampering with the record of 
the newspaper either and observed : 

‘‘The question, however, is whatever may be 
the reasons for the manipulation can 
the liability for manipulation be fast¬ 
ened on the first respondent. Merely 
because there was a change in the 
names in the bills and there was every 
good reason for the name of the first 
respondent, it - had appeared in the 
original document being suppressed and 
there was a Datta Meghe Advertising 
Account 0056 in the book of Nav 
Samaj Ltd., it cannot be said that the 
first respondent’s name had appeared 
in the original bill and that, that was 
removed and new names were substi¬ 
tuted. The matter cannot rest merely 
on surmises. Tire persons, who had 
actually accepted the advertisements. 
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were not examined. Though Sarode’s 
version. When it comes to be against the 
interest of the respondent No. 2. would 
have to be considered with more care 
and caution or disbelieving the version 
that the gist respondent was not con¬ 
cerned with the advertisements some 
positive evidence was necesary. On the 
other hand, the positive evidence is that 
the first respondent had not given these 
advertisements and had not accepted 
the responsibility for these advertise¬ 
ments. None from Talmale Bandhu. 
Punjab Wood Craft. Ranjit Engineering, 
Win ks and Nitin Furniture was called as 
a witness to show that they had not 
given the advertisements. If such evid¬ 
ence were led. then an inference could 
have legitimately been raised that since 
they had not given these advertisements, 
they must have been given by the first 
respondent, because he would be the 
person who would be really interested 
in advancing his own cause. Since, in 
the elections, several persons, on their 
own, may come forward for giving the 
advertisements, without any apparent 
motive, in the circumstances, though 
there is no reason to doubt the evidence 
that the names in the bills and the 
receipts issued by Nav Samaj Ltd. had 
been changed in order to conceal the 
real advertiser. I find that that evidence 
by itself is not sufficient to clothe the 
first respondent with the responsibility 
of giving the advertisements.” 


(Emphasis added) 

We find ourselves in complete agreement with 
the above opinion of the High Court. Relevant 
witnesses were not examined by the election 
petitioners for reason best known to them. The 
appellants have offerred no explanation, much 
less a satisfactory one, as to why those 
witnesses who were relevant and were likely 
to slied some light were withheld. The 
evidence led by the appellants is not only in¬ 
sufficient but also confusing, contradictory and 
often destructive of the case set up by the peti¬ 
tioners. We are hesitant, in the face of the evidence 
on the record, to take a view different than the 
High Court. On the basis of the above discussion 
Issue 5(b)(vi) & (vii), except to the extent we shall 
refer to certain items lateron, are held not to have 
been established by the election petitioners and 
the same are decided against them. 

Issue No. 6 (a), (b) & (c) 

In para 2.23A of the amended election petition 
the case projected by the election petitioners was 
that the returned candidate, respondent No. 1, had 


got released various advertisements through Yug- 
aharma Consultants and Commercial Services for 
publication in the newspaper ‘Tarun Bharat’. A 
Statement, Annexure 18-A, indicating the bills in 
respect of the advertisements allegedly released by 
respondent No. 1 in the said newspaper was filed 
and it was alleged that an amount of Rs. 2090.00 
had been received by Tarun Bharat towards the 
advertisement expenses. It was pleaded that though 
some of the bills had been drawn in the name of 
respondent No. 1 himself and he had been shown 
to have settled those bills by making payments 
thereof, some of the other bills were fictitiously 
shown under the names of certain dummy organi¬ 
sations or individuals, though the payment in res¬ 
pect of each of those items of advertisements was 
also made by respondent No. 1 himself and|or by 
his election agent, Shri Sudhakar Deshmukh, dur¬ 
ing the period 25-4-1991 to 16-6-1991 and all 
that expense was suppressed from the return of 
election expenses. In Para 2.23 |B of the amended 
petiton, it was pleaded that the advertisement de¬ 
tails whereof were contained in Annexure 18-B and 
18-C, had also been released for publication by 
respondent No. 1 himself and [or by his election 
agent or by the individuals [organisations and others 
under the authority of Respondent No. 1 and or 
his election agent to the daily newspaper Ilitvada, 
through Orange City Advertising, Nagpur and 
Prasad Publicity, Nagpur respectively and an 
amount of Rs. 40,000|- and 23,520 had been paid 
to Hitvada towards the charges if those advertise¬ 
ments through Orange City Advertising and Prasad 
Publicity respectively. That even though the bills 
for the amount were drawn in the name of certain 
organisations, and individuals actually the pay¬ 
ments in respect of each one of the bills, had been 
made by Respondent No. 1 himself and or his elec¬ 
tion agent, Shri Sudhakar Deshmukh, but the 
returned candidate had failed to include the said 
expenditure in the return of his election expepnses. 

In paragraph 2.23 C of he amended election peti¬ 
tion, by reference to the statement contained in 
Annexure 18-D, detailing the advertisements released 
through Prasad Publicity to Tarun Bharat, it was 
pleased that those advertisements had been issued by 
respondent No. 1 for publication in Tarun Bharat and 
an amount of Rs. 71,440 had been paid to Tarun 
Bharat towards the publication of said advertisements 
and even though some of the bills were drawn in the 
name of Respondent No. 1 himself and he made the 
payments thereof, the o f her bills had been fictitiously 
drawn in the name of certain organisations or indivi¬ 
duals, though in fact the payment in respect of the 
same were made either by Respondent No. 1 himself 
or bv his election agent Shri Sudhakar Deshmukh 
and that an expenditure of Rs. 71,440 in that behalf 
was not included by him in the return of election 
expenses. 


The returned candidate in his written statement, 
while admitting the publication of some of the 
advertisements in Tarun Bharat, the expenditure 
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whereof he had shown in the return of election expen¬ 
ses, denied that he had been made the payments of 
R.s. 2090.00 to Tarim Bharat as alleged in para¬ 
graph 2-23A (Annexure 18A) or had even ashed 
them to publish the concerned advertisements. He 
also denied that he had authorised or incurred an 
expenditure to the tune of Rs. 40,000.00 and 
23,520.00 as alleged in para 2.23B of the amended 
election petition in respect of Hie items detailed' in 
Annexure 18B and 18C. In reply to para 2 23C, 
the returned candidate denied to have incurred any 
expenditure himself or though his election agent or 
with his consent through any other organisation, 
association or individual for the advertisements, as 
itemised in Annexure 18-D, to the election petition. 
He asserted that no expenditure with regard to the 
publication of the alleged advertisements had been 
incurred or authorised by him and he categorically 
denied to have suppressed any amount from the 
return of his election expenses. 

We. shall first take up for consideration Issue No. 
6 (c) which concerns the publication of seven adver¬ 
tisements, which according to the election petitioners 
were issued by the election agent of Respondent 
No. 1, Sh'ri Sudhakar Deshmukh and published on 
18-6-1991 in Lok Mat, Lok Mat Samachar, Hitavad, 
Nagpur Times, Nagpur Patrika, Nav Bharat and 
Tarun Bharat The said advertisements were “thanks 
giving” advertisements. The total expenditure incur¬ 
red in respect of the same as alleged in the amended 
election petition was Rs. 39,500. Some of the 
advertisements were alleged to have been directlv 
released to the newspapers by the election agent of 
Respondent No. 1 while others were alleged to have 
been released through Prasad Publicity. 

According to Mr. Manohar, the learned senior 
counsel for the returned candidate the expenses invol¬ 
ved in the publication of all these advertisements, even 
if accepted as true and assumed for the sake of argu¬ 
ment to have been incurred or authorised by the 
election agent of Respondent No. 1, were not required 
to be included in the election expenses, as the said 
advertisements had been published after the declara¬ 
tion of the result and were not published during the 
crucial dates mentioned in Section 77 of the Act, 
According to Dr. Ghatate, on the other hand, since 
the advertisements had appeared in various news¬ 
papers on 18-6-1991, it would be reasonable to pre¬ 
sume that the advertisements had becen issued prior 
to mid-night between 17th June, 1991 and 18th 
June, 1991 and therefore the expenditure involved in 
the publication of these advertisements would be 
deemed to be an expenditure incurred in connection 
with the election and was required to be included in 
the return of election expenditure. 

As already noticed, Section 77(1) of the Act man¬ 
dates that a separate and correct account of all the 
expenditure in connection with the elction, incurred 
or authorised by the returned candidate or by his 
election agent between the dates on which he had 
been nominated and th£ date of declaration of the 
results thereof, both dates inclusive, shall be main¬ 
tained. The High Court, after a detailed discussion 
of the submissions made by learned counsel for the 
parties, which have been reiterated before us also, 


came to the conclusion that all the seven advertise¬ 
ments for which the total expenditure of Rs. 39,500 
was alleged to have been incurred or authorised by 
the election agent of the returned candidate were 
“thanks giving” advertisements and were published 
after the declaration of result and therefore they did 
noi fall within the prohibitory limits of the time sche¬ 
dule prescribed in Sub-section (1) of Section 77 of 
the Act and were as such not required tu be taken 
into account while computing the expenses incurred 
by the first respondents. 

We arc m agreement with the view of the High 
Court that the advertisements in question could not 
be said to have been issued in connection with tho 
election, even if that expression is to be given a wide 
amplitude. What is it that the Legislature intended 
to achieve by prescribing the inner and the outer 
limits in Section 77 of the Act 7 Obviously, it was 
the elimination of money influence during the elections 
and maintaining of purity of elections. The expendi¬ 
ture incurred after the declaration of the result of 
the election can possibly have no nexus with the 
purity of the electoral process. The very fact that 
the advertisements thanked Ihe electorate for elect¬ 
ing Datta Meghe would show that the same could 
only have been issued for publication after the dec¬ 
laration of Datta Mcgha as the returned candidate. 
The expenditure incurred in that connection there¬ 
fore cannot be said to be an expenditure ‘authorised’ 
or ‘incurred’ during the prohibited dates. Indeed, 
there may be cases where some expenditure can be 
incurred' or authorised by a returned candidate in 
connection with his election, even after the declaration 
of the result, but unless that expenditure can bp related 
to the process of election, auhorised or incurred during 
the prohibitory limits set out in Section 77 (1) of tho 
Act. it is not required to he included in the return of 
expenses, The mere fact that the advertisements ap¬ 
peared in the newspapers on the very next day can¬ 
not lead lo any presumption that the expenditure in 
connection therewith had been incurred or authorised 
by he returned candidate during the prescribed pro¬ 
hibitory dates in anticipation of his being declared 
elee’ed. We, agree and uphold the finding of the 
High Court that there was no nexus between the 
amount spent on thanks giving advertisements with 
the election after the declaration of the result of 
election and decide issue No. 6(c) against the elec¬ 
tion petitioners. 

Issue No. 6(a) arises cut of the allegations made 
in Para 2.13 of the election petition and the iterrts 
contained in Anncxures 17 and 18 to the petition. 
It deals with the advertisements allegedly issued by 
Respondent No. 1 through Ms. Yugdharma Consul¬ 
tants and Commcrical Services, Nagpur (for short 
‘YCCS’) to publicise his candidature. A chart con¬ 
taining 27 items of expenditure incurred in respect of 
various advertisements published on different dates 
in dilferent newspapers in connection with the elec¬ 
tion of the first respondent were relied upon to urge 
that the advertisements had been released through two 
advertising agencies namely Yugdharma Consul¬ 
tants & Commercial Services (YCCS) and Prasad 
Publicity. According to the election petitioners Res¬ 
pondent No. 1 incurred an expenditure of 
Rs. 2,74,224 on the advertisements released 
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through YCCS but the said expendiutie has been 
suppressed by Ihe jeturned candidate and if included 
is the return of election expense, would show that 
the returned candidate had committed the corrupt 
practice as envisaged by Section 123 (b) of the Act. 

That some of the advertisements had been pub¬ 
lished in various newspapers and had been released 
through YCCS or Prasad Publicity has not been 
disputed by learned counsel for Respondent No. 1 
before us. His argument, however, is that neither 
Respondent No, 1 had authorised the publication of 
those advertisements through YCCS or Prasad Publi¬ 
city nor had Respondent No. 1 or his election agent 
authorised or incurred the alleged expenditure of 
Rs. 2,74,224 in respect of those advertisements. 
The main thrust of the argument of Dr. Ghatate, ap¬ 
pearing lor the appellants, on the other hand was 
that in the release orders which had been issued by 
Y CCS the name of “Datta Meghc” had been shown 
as the client and, therefore, it was futile to urge that 
respondent No. 1 or his election agent had not in¬ 
curred or authorised the expenditure in connection 
with those advertisements. Reliance was place on 
the advertisements which appeared in the issues of 
Tok Mat and Lok Mat Samachar dated 1-5-1991, 
2-5-91, 3-5-91, 5-5-91, 6-5-91 and 21-5-91, being 
Fx. 8312 to 83[6, 83134, 83|35 and 83|91 to argue 
die expenditure in respect of the same had been in¬ 
curred or authorised by respondent No. 1. We, 
however, find that the bills in respect of each of the 
aforesaid advertisements were admittedly issued in 
the names of persons, other than the first respondent. 
Those had been issued in the names of Sushila Bai 
Jadav; Nagpur Nagar Congress Committee; Yuvak 
Congress Committee and Superstecl Furni'ure etc. 
Even in respect of the advertisements w'hich appeared 
in the issues of Yugdharma dated 1-5-91, 3-5-91. 
8-5-91 and 11-5-91, the bills had admittedly been 
issued in the names of Nagpur Nagar Zila Congress 
Committee. The election petitioners sought to con¬ 
nect Respondent No. 1 with the advertisements issued 
111 rough YCCS by pointing out that the name of Shri 
Datta Meghc had been shown as the client in those 
bills and, therefore, he alone must be presumed to 
have discharged the liability aris : ng out of those bills 
either directly or by placing his funds in the hands 
of the parties in whose names the b'lls had been 
drawn. Reliance has been placed on the statement of 
Shri Madhukar Kishti, PW 55 by learned counsel for 
the appellants in support of his submissions. 

Shri Madhukar Kishti, PW 55 was at the relevant 
time the Managing Director of Yugdharma Coopera¬ 
tive Society, the parent company, which publishes the 
daily Yugdharma run by Yugdharma Industrial Co¬ 
operative society. Yugdharma Workers Newspapers 
Pvt. Ltd. used to run the daily Yugdharma prior to 
it being taken over by the YCCS. It was Yugdharma 
Workers Pvt. Ltd., who had constituted YCCS 
in March 1990 as the sister concern for rout¬ 
ing advertisements to different newspapers. 
PW55 deposed that he used to do whatever work was 
required to be done by the YCCS. He went on to 
state that YCCS released advertisements for publi¬ 
cation for Datta Meghe’s candidature for the Parlia¬ 
mentary Elections of 1991 to various newspapers and 
asserted that those advertisements were received by 


them from Yuvak Congress Committee etc. Explain¬ 
ing as to how the name of Datta Meghe had appeared 
in certain release orders against the name of the client 
even though Datta Meghe had not released any of 
the advertisements, the witness stated that since the 
space had to be booked in relation to the election of 
Datta Meghe in various newspapers, the witness had, 
on his own mentioned the name of Datta Meghe 
against the name of the client for the sake of con¬ 
venience, though Datta Meghe had not entrusted any 
advertisement to YCCS for publication. The witness 
added that he had not received any orders personally 
op behalf of YCCS from any of the clients of YCCS 
and that the orders used to be received by Shri 
Thakrc Shri Prakash Deshpande. In his cross-exami¬ 
nation, the witness, however, conceded that the name 
of Datta Meghe had been mentioned in certain release 
orders only because the name of the client had not 
been disclosed by the party and the space was re¬ 
quired to be booked in the newspapers in advance 
owing to the rush of advertisements. Since, the ad¬ 
vertisements were required to be published in con¬ 
nection with the election of Datta Meghe, he had 
shown his name against the name of the client on his 
own accord. PW55, further, admitted that neither any 
bill nor any receipt has been issued by the YCCS in 
the na m e of Datta Meghe. Thus , we find that PW55 
does not advance the case ol the election petitioners 
at all insofar as the allegations concerning issued 
No. 6(a) are concerned. Besides, this witness had no 
personal knowledge of the nature of the transactions 
on the basis of which the release orders came to be 
issued. The election petitioners had summoned various 
release orders and other record from this witness to 
connect the name of Datta Maghe but curiously 
enough they were neither exhibited nor got proved. 

1 he other witnesses, who could throw some hght 
on the nature of the transaction, like Shri Thakre and 
Shri Prakasli Deshpande, though summoned, were not 
examined on this aspect for reasons best known to 
them The submission of learned counsel for the ap¬ 
pellants that the explanation given by PW55 regard¬ 
ing the reason for the name of Datta Meghe appearing 
in some of the release orders is not satisfactory can¬ 
not help the appellants because there is no other 
evidence or cxplanation offered by the election peli- 
titioncr Even otherwise the explanation appears to 
be quite plausible. It was for the election petitioners 
to adduce better and cogent evidence, direct or cir¬ 
cumstantial, to show that the returned candidate had 
incurred or authorised either himself or through his 
election agent the expenditure in respect of the ad¬ 
vertisements issued by YCCS, as alleged m the peti¬ 
tion, but no such evidence was produced and the al- 
]cgot : on has remained unsubstantiated. 

Shri Prakash Deshpande, PW11, ihe Deputy Gene¬ 
ral Manager of HityaJa did prove the signatures ot 
PW55 on release order Ex. 586 dated 7-5-1991 but 
was silent about any transaction between YCCS and 
the first respondent. Same position exists in respect 
of other advertisements also. We need not, therefore, 
detain ourselves to refer to all other advertisements, 
their release orders, bills or receipts because Irom 
the evidence of PW55 it stands established that no 
payment for any of the advertisements issued by 
YCCS came from the returned candidate. Respondent 
No. 1 deposed that the advertisements had been issued 
by different parties, associations and individuals and 
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those parties had made tire necessary payments. The 
petitioners have led no evidence to show that the 
advertisements which were issued under the names 
of different parties, organisations and individuals like 
Nagpur Nagar Congress Committee, Indira Brigade, 
Youth Congress, Phartiva Sher Sangathana, Vidharbha 
Professors Club etc. were in fact not issued by those 
parties, organisations, institutions or individuals, by 
examining any witness from such bodies and, there¬ 
fore, the argument that the advertisements, thotagh 
shown to have been issued by different parties and 
organisations etc., were in fact issued at the instance 
of the first respondent or that it was his money which 
they had paid to discharge the liabilities in respect 
of these advertisements, has no basis let alone any 
foundation. The election petetioners have totally 
failed to bring any material on the record 
to connect Respondent No. 1 either with the publi¬ 
cation of or expenditure incurred in respect of the 
various advertisements as alleged in the petition. 
Even though the names of the parties, organisations, 
associations, institutions, and individuals etc. had been 
mentioned in the advertisements as the sponsors of 
the advertisements, the election petitioners did not 
examine any one of them to elicit from them that 
they had not issued or caused to be issued those 
advertisements or that they had not incurred any 
expense in connection therewith. We are not impres¬ 
sed with the submission of the learned counsel 
for the petitioners that since identical advertise¬ 
ments came to be issued simultaneously in different 
newspapers on the same date or on different dates, 
an inference should be raised that it was done only 
at the instance of the first respondent, because he 
alone was the beneficiary irrespective of different 
names of sponsors. The argument has neither logic 
nor any basis. The election petitioners led no evi- 
ence to even create a doubt about the identity of the 
sponsors and merely because identical advertisements 
appeared on the same date, it is not possible to hold 
that the sponsors were fictitious persons or that the 
actual sponsor was the returned candidate himself. 
It is not unknown that during the elections, many 
sympathisers as well as ‘others” come forward to sup¬ 
port the candidature of a particular candidate and 
sponsor and pay for the advertisements which they 
gjst published to further the prospects of that candi- 
dates election. Moreover, apart from the re¬ 
turned candidate, the party which sponsors him as 
its candidate is eq'ually interested in the furtherance 
of the prospects of his ejection and may approach 
different organisations, associations ot individuals to 
sponsor and publish the advertisements at their ex¬ 
pense in favour of the candidate and even to suggest 
to them that the same could be done by availing of 
the services of YCCS which was engaged in the pro- 
poganda cannot be ruled out. The burden of proving 
the issue was heavy on the election petitioners but they 
have miserably failed to discharge the burden. No 
evidence, direct or circumstantial has been led even 
to show that it was the money of the returned candi¬ 
date which had been used by the party, other ass¬ 
ertions, institutions or persons, for the publication 
of the advertisements in various newspapers. The 
evidence on the. record does not lead to any infer¬ 
ence that it was the first respondent’s money which 
was used for publication of advertisements and in 
the absence of such an evidence, no responsibility can 
be fastened on the first respondent in respect of the 
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expenditure incurred in connection with those adveir 
tisements. The learned trial Judge after a detailed dis¬ 
cussion of various exhibits and taking into considera¬ 
tion the law on the subject concluded that : 


"Datta Meghe’s connection with the advertise¬ 
ments released by YCCS has not been 
established, and there is no other evidence 
to show that Datta Meglie either incurred 
or authorised the expenses for the advertise¬ 
ments released through YCCS, and all the 
advertisements, which have been issued 
through the agency of YCCS wili have to 
be left out, while considering the expenses 
incurred or authorised by the first res¬ 
pondent Datta Mcghe.” 

We are in complete agreement with the above con¬ 
clusions and nothing has been pointed out before us 
to persuade us to take a different view. Issue No. 
6(a) is, therefore, decided against the election 
petitioners. 

Issue No. 6(b) 

According to the allegations contained in para 

2.23- A of the amesded election petition, the returned 
candidate had, besides releasing advertisements 
through YCCS in various newspapers also utilised the 
services of Orange City Advertising, Nagpur and 
Prasad Publicity, Nagpur for publication of advertise¬ 
ments in connection w'ith the furtherance of his elec¬ 
tions in various newspapers. The details of the ad¬ 
vertisements allegedly released by the returned candi¬ 
date to the newspaper daily Hitvada through Orange 
City Adver isin£, Nagpur and Prasad Publicity Nagpur 
were provided in Annexure 18B and 18C attached to 
the election petition. The total amount alleged to have 
been spent by the returned candidate in that behalf 
was stated to be Rs. 40,000 and Rs. 23,520. In 
para 2.23-B the election petitioners averred that al¬ 
though, it appears from the .Statements at Annex. 18BI 
and 18C that the bills were issued in the name of cer¬ 
tain organisations, the payments in respect of each 
one of the bills had in fact been made by respondent 
No. 1 himself and|or his election agent, Shri Sudhakar 
Deshmukh during the period from 25-4-91 to 16-6-91. 
It was alleged that the orders for each of the items 
of advertisements appearing in the statements at 
Ancx. 18B and 18C were also placed by respondent 
No. 1 himself and 1 or by his election agent Shri Sudha¬ 
kar Deshmukh or by the organisations and individuals 
as indicated in the statements at the instance and 
under the authority of respondent No. 1 or his election 
agent. Besides the election petitioners alleged in para 

2.23- C that some more advertisements had been re¬ 
leased by respondent No. 1 during 25-4-91 to 16-6-91 
through Prasad Publicity in Tarun Bharat and an ex¬ 
penditure of Rs. 71,440 had been incurred therefor 
which was also not disclosed by the returned candidate 
in the return of his expense. 

In the written statement, respondent No. 1 cate¬ 
gorically denied that the adverisements detailed in 
Annexures 18B and 18C had been published or issued 
by him and asserted that no expenditure in that behalf 
had been incurred or authorised by him or by bis 
election agent. It was denied that he had authorised 
andjor incurred an expenditure of Rs. 40.000 and 
Rs. 23,520 has itemised in Annexure 18B and 18C, 
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Similarly, it was asserted by the returned candidate 
that he had not placed orders for any of the advertise¬ 
ments detailed in Annexure 18D either himsell or 
through his election agent nor had he authorised any 
of the organisations or individuals mentioned in An¬ 
nexure 1 8D to get published the advertisements, it 
was maintained that no expenditure whatsoever with 
regard to the advertisements itemised in Annexure 
18D were incurred or auhorised by the returned can¬ 
didate or by his election agent and therefore there was 
mo question of disclosing the same in the return of 
election expenses. With regard to the advertisements 
allegedly realeased through Orange City Advertising, 
the learned trial Judge has noticed : 

“With regard' to Issue No. 6(b), the learned 
counsel for the petitioners stated that he 
would not be in a position to urge that the 
expenditure on the advertisements introduced 
by Orange City Advertising should be in¬ 
cluded in the expenditure incurred by the 
first respondent. I have already found that 
no other item of expenditure incurred 
through Prasad Publicity, except what has 
been included in issue No. 5(b)(vi) &(vii) 
can be included, and Issue No. 6(b) is 
answered accordingly.’’ 

Learned counsel for the appellants has not dis¬ 
puted he above finding before us arid as such we 
have no reason to take a view different than the one 
taken by the High Court. 

We have dealt with in the earlier part of the judg¬ 
ment, the allegations relating to the expendiure ia- 
curcd by the returned candidate through Prasad Pub¬ 
licity, while dealing with issues 5(b) (vij and (vii). We 
shall now advert to the findings with regard to certain 
amounts which have been found to have been suopers- 
sed by the returned canddate from the return of elec¬ 
tion expenses. 

The election petitioners relied upon the testimony 
of Shri Anant Shastri PW50, who used to carry on 
the work of advertising agency in the name of Prasad 
Publicity. The witness deposed that he knew respon¬ 
dent No. 1 and that he had received advertisements for 
publication in the newspapers from several institu¬ 
tions with which respondent No. 1 was connected. 
Those institutions included Radhika Bai Mcghe 
Memorial Trust ; Nagar Yuvak Shikshan Sanstha ; 
Polytechnic; Engineering College; Dental College; 
Pharmacy and Medical College, being run by those 
institutions. That he had been releasing the advertise¬ 
ments on behalf of those instiutions since 1984. He 
went on f o add that payments had been received for 
the publicasion of the advertisements from various or¬ 
ganisations as also from Nagpur ShahrZila Congress 
Committee and entered in a ledger which, however, 
had been destroyed by h’m in the last week of March 
1992, He stated that the account ledger had been 
destroyed by him before he had received the summons 
to appear in the court as a witness in the election peti¬ 
tion. According to PW50 he did not himself write the 
account books and that the same were written by his 
accountant Shri Dhale. After referring to the Coun¬ 
ter-foil book, PW50 deposed that ledger folio No, 
226 nertained to the account of Yashwantrao Chnuhan 
Social Forum and that counter foil No. 003163 from 
the same counter foil book also bore ledger folio No. 
226 and was issued in the name of Datta Meghe Mitra 
2275 GIJ95—4; 


Mandal. The word “staff which had been written be¬ 
low “Datta Meghe Mitra Mandal” in the copy had, 
however, been scored out later on. The witness went 
on to say that counterfoil No. 003364 also bore 
ledger folio No. 226 and was issued in the name of 
Nagpur Zila Congress Committee. Counterfoil No. 
003365 which also bore ledger folio No. 226 was 
issued in the name of Narayan Ahuja while counter¬ 
foil No. 003366 with the same ledger folio No. was 
issued in the name of Rajiv Sena. The witness explain¬ 
ed as to how the same ledger folio No. (226) appeared 
against various counter foils and stated that various 
organisa ions which had come forward to support the 
candidature of Datta Meghe and were releasing ad¬ 
vertisements in his favour had been clubbed together 
under one and the same ledger folio No, 226. He de¬ 
nied the suggestion that the account against ledger 
folio No. 226 was of Datta Meghe and not of the 
organisations clubbed together. 

The High Court after considering the evidence of 
Anant Shastri PW50 in great details opined that the 
witness was enjoying the patronage of the returned 
candidate and of various institutions with which thes 
returned candidate was connected and that the witness 
had destroyed the ledger, a material document, “proba¬ 
bly because those documents, if retained', would not 
have been favourable to the first respondent”. The 
High Court did not accept the explanation offered by 
Anant Shastri PW50 regarding the time and reason for 
the destruction of the ledger. The High Couirt replied 
the argument of learned counsel for the returned candi¬ 
date that the release order of Prasad Publicity Ex. 225 
relating to advertisement Ex. 8811 was suspicious be¬ 
cause the date 28-4-91 did not appear on the carbon 
copy Ex. 712, which had been produced by Anant 
Shastri PW50 presumably because the High Court felt 
that the witness was favouring the returned candidate. 
Similarly, the High Court did not accept the criticism 
made by learned counsel for the respondent in respect 
of release order No. 5031 dated 28-4-91 in which the 
name of Datta Meghe had appeared in the carbon 
copy, as the client, though there was no mention of 
the date 28-4-91 on it. The High Court noticed that 
though below the name of Datta Meghe, the word 
“Karyalaya” had been initially mentioned in Ex. 711, 
the manner in which that word hat} been written 
would show that the word “Karyalaya” might not 
have been written on 28-4-91 but on some other date. 
According to Shri Anant Shastri PW50 the adver¬ 
tisement dated 28-4-91 had been given to him by 
Shri Vasant Parshonikar on behalf of Nagpur Nagar 
Zila Congress and it was for publication of the pro¬ 
grammes arranged by Nagpur Nagar Zila Congress 
Committee. That he had given identical advertisements 
to four newspapers including Nagpur Patrika and Lok- 
mat. According to the witness, the word “Karyalaya” 
had been omitted from Ex. 325 inadvertently as 
he forgot to mention it. The witness, however, 
stated that Datta Meghe was not his client for 
the said advertisement and the words ‘Datta 
Meghe were used osly as a caption and the 
actual bill was issued in the name of the real 
client ; Nagpur Nagar Zila Congress Committee. 

According to Shri Padmakar Paunikar PW3, bill 
Ex. 156 was issued to the party on 29-4-91 itself. It 
was signed by Bhojraj FW12 and the receipt Ex. 157 
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was also signed by BEojraj PW12. He admitted that 
both the bills Ex. 156 and Ex. 227 were prepared on 
two different type-writers and both bore the signature' 
of PW12. He conceded that the three bills dated 
29-4-91 were issued on three different formats. Ex. 
156 was issued on the format of Nar Kesari Prakashan 
and disclosed Datta Meghc as the client and that ad¬ 
vertisement had been released by Prasad Publicity Ex. 
227 was on the format of Tarun Bharat and showed 
Yashwantrao Chauhan Forum as the party concerned; 
and Ex. 603 was again on the format of Tarun Bharat 
and showed Datta Meghe as the name of the client. 
According to PW12, the name of Yashwantrao 
Chauhan Forum was shown as client in Ex. 227 be¬ 
cause they had asked for the bill in the name of Yash¬ 
wantrao Forum when bill Ex. 227 was issued. The 
witness admitted that all the three bills were identical. 
The High Court dealt with this issue relating to the 
advertisement Ex. 8811 which had appeared in Tarun 
Bharat for a sum of Rs. 1320 and observed : 

“If one were to go only by the different formats 
on which the bills were issued and different 
names which appeared on the bills, it would 
appear that there was a good deal of con¬ 
fusion and on the basis of the bills them¬ 
selves, no infe’rence could be raised as to 
who was the real client. If regard is to be 
had to the fact that the original release 
orders mentioned the name of Datta Meghe 
as client, there was no reason for Tarun 
Bharat to depart from normal practice of 
issuing the bills in the name of Prasad 
Publicity by showing Datta Meghe as the 
client, and that seems to have been done 
with the bill (Ex. 156) issued purportedly 
on 29-4-91 on the format of Narkcsari P*ra- 
kashan. By that time, the forms of Nar- 
kpsari Prakashan we're being used. It would 
be only when a bill with a different name 
would be required that the change in the 
name would appear, and the only person, 
who was interested in having a bill in the 
name different from the one used in the re¬ 
lease order, would be Prasad Publicity 
which was represented by -Anant Shashi. 
To the extent that Datta Meghe’s name 
appeared in the original release order, 
there is no demur even by Anant 
Shastri who was a party to the 
transaction. If his version that the 
name of Datta Meghe was mentioned merely 
as a caption was true, there was no diffi¬ 
culty for him to allow the name of Datta 
Meghe to continue in the original bills 
which were issued. Coupled with the posi¬ 
tion that all the original documents issued 
by Tarun Bharat are said to have been 
handed over bv Anant Shastri to a person 
about whose identify he was not clear. Tt 
is difficult to accept the position that the 
name of Datta Meghe in the release orders 
issued to Tarun Bharat appeared merely as 
a caption.” 

The High Court then opined ; 

“In view of the above factum, there can be no 
doubt, though there was a deliberate 


attempt to disguise the transaction, that 
the amount of Rs. 1320 under the bill Ex. 
156 for the advertisement published in 
Tarun Bharat dated 21-4-91 (Ex. 8811) on 
the basis of which the release order (Ex. 
225), was paid by the first respondent 
under receipt Ex. 157, on 29-4-91.’’ 

After hearing learned counsel for the returned 
candidate at length and going through the record, in 
ouf Opinion the finding recorded by he High Courl 
is quite sound. The explanation for appearance of 
the name of Datta Meghe in the rel e orders does 
not appeal to common sense. Anant '.hastri did not 
hand over the documents to a ‘stranger’ whose iden¬ 
tify he could not recollect and admittedly he did not 
hand over the same to Shri Parshonikar. Thus, in 
the facts and circumstances on the record, the High 
Court was right in concluding that the expense for 
bill No. 156 in respect of advertisement Ex. 88] 1 
had been authorised or incurred by the returned 
candidate. Even the challenge to the said finding 
by learned counsel for the returned candidate before 
us was only half-hearted. We thus agree with the 
finding of me High Court and hold that the returned 
candidate did incur an expenditure of Rs. 1320 for 
Bill Ex. 156 in respect of the advertisement publish¬ 
ed in Tarun Bharat Ex. 88] 1 but failed to include 
the same in the return of his election expenses, The 
High Court rightly included that amount to the 
amount disclosed in the return of election expendi¬ 
ture. 

Coming now to the advertisement which appeared 
in the Election Special Issue of Tarun Bharat dated 
21-5-91 and for which an expenditure of Rs. 7000 
was alleged to have been incurred by the returned 
candidate, we find that the plea with regard to this 
advertisement was not raised by the appellants in 
the original election petition and was not even in¬ 
cluded in the first amended election portion but was 
introduced for the first time by an amendment dated 
18-12-91. In the verification to the election peti¬ 
tion, the contents of the relevant paragraphs were 
verified as ‘partly based on personal knowledge and 

partly on information received from. 

Tarun Bharat.\ I n the affidavit filed in 

support of the allegations of corrupt practice, again 
T hc contents of para 2.23 were verified as based 
partly on personal knowledge and partly on informa¬ 
tion received from the official record of Tarun 
Bharat. The election petitioner, however, did not in 
his deposition disclose the basis of his ‘personal 
knowledge' for making the allegation. In the pleadings 
a wide latitude was left by the election petitioners to 
lead evidence on any of the various ‘possibilities’ 
detailed in the elecion petition. The ‘vagueness’ of 
the pleadings even after amendment shows that the 
election petitioners were out on a wild goose chase 
and trying to fish for evidence so as to be able to 
fasten some liability on the returned candidate or 
his election agent at least in some case. PW 39 
Laxman Trimbakrao Joshi, the Chief Editor of 
Tarun Bharat was, examined by the election petitioners 
in support of the allegations made in the petition 
regarding publication of the advertisement in Elec¬ 
tion Special Issue of Tarun Bharak He deposed that 
Tarun Bharat had decided to issue an Election 
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Special Issue after the elections were announced and 
that he had personally contacted Datta Mcghe about 
8 to 10 days before the publication of the issue on 
telephone and had a talk with Datta Mcghe person¬ 
ally and had requested him for the issuance of an 
advertisement, as he was a contesting candidate 
Datta Meghe, according to the witness, had told him 
that he would think about the matter and admittedly, 
thereafter, did not get in touch with him. The wit¬ 
ness went on lo state that an advertisement in support 
of respondent No. 1 was published in Tarun Bharat 
dated 21-5-91. It had been received through Prasad 
Advertising Agency (Prasad Publicity) who had also 
supplied the material for publication. The witness, 
however, did not know whether the bill for the ad¬ 
vertisement had been prepared in the name of Prasad 
Publicity or someone else nor did he know nor as 
to who had paid the bill. He did not even know 
as to who had instructed Prasad Publicity to give the 
advert'sement or who made the payment for the same 
to the Prasad Publicity. This advertisement Ex. 221 
is the subject matter of three bills Ex. 192 bearing 
No. 4167 (shown as Duplicate). Ex. 234 No. 4178 
and Ex. 605, No. 4167 (written after scoring out 
4178). All the bills are dated 21-5-91, Whereas in 
T:x. 192, which was on the format of Narkeshari 
Prakashan the bill was addressed to Prasad Publicity, 
showing Datta Meghe's name as the party releasing 
the advertisement, Ex. 234 was on the format of 
Tarun Bharat and again addressed to Prasad Publi¬ 
city but showing NSUI as the client while Ex. 6Q5 
was issued on the format of Tarun Bharat and was ad¬ 
dressed to Prasad Publicity and showed Datta Meghe as 
the client, The High Court after considering the 
evidence of PW3, Paunikar (who had deposed that 
Prasad Publicity had not placed the order); PW39 
Laxman Joshi, (who had deposed that the advertise¬ 
ment was received from the Prasad Publicity that 
the bill had been settled by Prasad Publicity); PW50 
Ana nt Shastri and PW12 Bhojraj, held that (be ad¬ 
vertisement had been issued by respondent No, 1 and 
that Anant Shastri PW50 had manipulated the bills 
and the record to help the returned candidate. 

We have carefully perused paragraphs 154 to 157 
of the judgement of the learned trial Judge dealing 
with the question of the expenditure of Rs. 70Q0J- in 
connection with the advertisement Ex, 221 in the 
Election Special Issue and the evidence on record. 
Keeping in view the dilference in the bills relating to 
the same advertisement and the use of these different 
formats by Tarun Bharat, we find it difficult to agree 
with the High Court that the election petitioners have 
established that respondent No. 1 had incurred the 
expenditure of Rs. 7000]- in respect of publication of 
Ex. 221. The findings appear to be rather laboured 
ones and if Tarun Bharat advertising office was not 
“very careful about giving the particulars to the bills 
which they issued and that the bills were not issued 
from bound books” as observed by the High Court, 
no adverse inference could be drawn against the re¬ 
turned candidate. Indeed neither Shri Paunikar PW3 
nor Bhojraj PW12 had any talk with Datta Meghe 
in respect of any of the advertisement and from the 
testimony of PW39 Laxman Joshi, it is not possible 
to hold that pursuant to the talk he had with the 
returned candidate, the advertisement in question had 
been published by the returned candidate himself and 
not by or on behalf of NSUI in whose favour the bill 


had been drawn. As already noticed neither in the 
verification of the petition nor in the affidavit, PW39 
had been disclosed as the source of information. The 
appellants have not explained the basis for making 
the said allegations. The findings of the High Court 
in our opinion are based on surmises and conjectures 
and we agree with Mr, Manohar, learned senior 
counsel for the returned candidate that in the face of 
the vague pleadings and inconclusive evidence led by 
the election petitioner coupled with the discrepant 
evidence of PW39, who admittedly was net shown 
as the source of information for the said allegation, 
it is not possible to hold that the advertisement in 
question. Ex. 221, had been released by and paid for 
by Datta Meghe himself. It is also relevant in this 
connection to note that no release order had been 
got produced by the election petitioners in respect of 
this advertisement which could disclose who the real 
client was. We, are therefore, of the opinion that the 
material on the record was not sufficient to fasten the 
liabiii y for the publication of the advertisement in 
the Election Special Issue of Tarun Bharat Ex. 221 
for Rs. 7000(- on the returned candidate. We, ac¬ 
cordingly, set aside the finding of the High Court 
and hold that Rs. 7000|- was not spent by the re¬ 
turned candidate for the publication of Ex. 221. 

The High Court also found that an amount of 
Rs. 9900|- in respect of Ex. 258 had been suppressed 
by the returned candidate from the return of his 
election expenses. The receipt Ex. 258 shows that an 
amount oi Rs. 9900]- was paid on 20-5-91 by 
Sharad Pawar Mitra Mandal for the publications of 
the advertisement. A consolidated bill had been 
tssued in the name- of Sharad Pawar Mitra Mandal as 
the publisher. According to PW4, Ashok Jain, the 
advertisements which appeared in Lokmat and 
Lokmat Samachar Ex. 83 ] 18 and 83119 dated 
12-5-91 against bill No. 257 had been given for 
publication by Narayan Ahuja and Sharad Pawar 
Mitra Mandal. The witness admitted that in the bill, 
the name of Narayan Ahuja was not mentioned and 
that the payment for the bill had been made by 
Sharat Pawar Mitra Mandal. From a careful consi¬ 
deration of the observations of the High Court in 
Paras 183 to 187, the pleadings and the evidence in 
that behalf, we find that recourse has been taken by 
(be learned trial Judge to surmises and conjectures 
to hold that the expenditure had in fact been incur¬ 
red by respondent No, 1 in respect of the said ad¬ 
vertisement. There is not even an iota of evidence on 
the record to show that the first respondent had in¬ 
curred the expenditure of Rs. 9100|- as alleged by 
the election petitioners in their evidence, though not 
specifically pleaded in their election petition both 
original and amended. The election petitioners had 
learned about the role being played by Narayan Ahuja 
even before they fined the election petition. It was for 
them to have examined Narayan Ahuja to elicit 
from him as to whose funds he was utilising for 
making payments for publication of various advertise¬ 
ments. The petitioners chose not to examine him for 
reasons best known to them. We do not think that 
there was any obligation on the part of the returned 
candidate to have examined Narayan Ahuja and had 
negative evidence to the effect that no funds hud been 
provided to him by the returned candidate and that the 
payments had been made by the parties who were 
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responsible for the publication of various advertise¬ 
ments through him. The observations of the High 
Court that Narayan Ahuja was a person ‘who had no 
financial or political background for representing or¬ 
ganisation”, is clearly based on conjectures because 
the evidence on the record does show that Narayan 
Ahuja had been working for the political parties and 
without there being any pleading or evidence on the 
record, it was to say the least rather unfair for the 
High Court to conclude that Narayan Ahuja had 
“neigther any financial status nor any political back¬ 
ground”. We do not find it possible to agree with the 
High Court that the returned candidate had suppres¬ 
sed the amount of Rs. 9100|- in respect of Ex. 221 
(receipt Ex. 258) and accordingly set aside the said 
finding of the High Court, which is not based on any 
satisfactory material on the record. 

The finding of the High Court in respect of some 
of the items as detailed in Annexures 8 to 15, in¬ 
volving an expenditure of Rs. 22900, in our opinion 
are equally fallacious and conjectural. The same are 
not based even on correct appreciation of evidence. 
Recourse has been taken to surmises and imagination 
to return these findings. We find it difficult tp sub¬ 
scribed to the view of the learned trial Judge which 
is not supported by any material on the record'. The 
positive evidence led by the election petitioners is 
that the returned candidate had not himslef or 
through his election agent given any of the advertise¬ 
ments for publication and had not accepted any res¬ 
ponsibility for making payment in respect of any of 
those advertisement, even though the advertisement 
were issued for the furtherance of his election pros¬ 
pects. There is no direct or circumstantial evidence 
led by the election petitioners to show that the 
amount paid in the name of Sharad Pawar Mitra 
Mandal had been placed at the disposal of the said 
Mandal by the returned candidate or his election agent. 
There is no evidence even to suggest that respondent 
No. 1 had undertaken the responsibility of making the 
payments in connection with the expenses incurred 
by Sharad Pawar Mitra Mandal. The election peti¬ 
tioners, for reasons best known to them, chose not to 
examine any witness from Talmalc Bandhu, Punjab 
woodcraft, Ranjit Engineering Works, Nitin Fur¬ 
niture, Sharad Pawar Mitra Mandal, D.M.M. Mandal 
and various other organisations under whose names 
either the advertisements had been published or who 
had according to the evidence made payments for 
those advertisements as per the bills and receipts on 
the record. If any evidence was led to the effect that 
none of the persons, parties or organisations had in 
fact issued the advertisements or they or anyone of 
them had denied the making of any payment, it may 
have been possible to argue that those advertisemenst 
may have been got published by the first respondent 
himself or through his election agent or through some 
other persons with his consent or with the consent of 
his election agent and in that event the onus may 
have shifted to the returned candidate to explain the 
source of the expenditure and in the absence of any 
satisfactory explanation it may have been possible 
to draw an inference that it was the money of the 
returned candidate. Since no such evidence was led 
and no proof was submitted in support of ike alleged 
charge, the question, of shifting of onus on the re¬ 
turned candidate to prove his non-liability did not 
arise. The High Court, therefore, was not justified in 


saddling the returned candidate with any expense 
other than Rs. 1320|- in addition to the expenses 
disclosed by him in the return of his election expense. 

Thus, on the settled principles extracted in an 
earlier part ol this judgement, we find that the elec¬ 
tion petitioners have miserably failed to discharge the 
onus of proving various charges levelled by them 
against the returned candidate regarding the com¬ 
mission of corrupt practice under Section 123 (6) of 
the Act. The High Court was justified in holding 
that the returned candidate had not commuted any 
corrupt practice as envisaged by Section 123 (6) 
of the Act and in dismissing the election petition. 
However, the High Court fell in error in holding 
items of expendiure totalling Rs. 582,220 had 
been suppressed by the returned candidate and de¬ 
served to be included in the return of his election 
expense. Except to the extent of Rs. 1320|-, no other 
liability caa be fastened on the returned candidate in 
respect of the other items of the alleged expenditure 
on publication of advertisements etc. The election 
appeal consequently fails and is dismissed with costs. 
The cross-objections to the extent indicated above 
succeed and are allowed. The costs are assessed at 
Rs. 10000I-. 

Before parting with the judgement we would, 
however, like to express our disapproval of the 
manner in which amendments of the election petition 
were allowed on occasions more than once and how 
evidence was allowed to be brought on the record 
against the pleadings and settled legal principles. 

Section 86 (5) of the Act deals with the amend¬ 
ment of an Election Petition. It lays down that the 
High Court may upon such terms as to costs or other¬ 
wise, as it deems fit, allow amendment in respect of 
particulars but there is a complete prohibition against 
any amendment being allowed which may have the 
effect of introducing either material facts not already 
pleaded or of introducing particulars of a corrupt 
practice not previously alleged in the petition. The 
first part of Section 86(5) of the Act, therefore, is 
an enabling provision while the second part creates 
a positive bar. Of course, the power of amendment 
iven in the Code of Civil Procedure can be invoked 
y the High Court because Section 86 of the Act 
itself makes the procedure applicable, as nearly as 
may be, to the trial of election petition, but it must 
not be ignored that some of the Rules framed under 
the Act itself over-ride certain provisions of the Civil 
Procedure Code and thus, the general power of 
amendment drawn from the Code of Civil Procedure 
must be construed in the light of the provisions of the 
election law and applied with such restraints as are 
inherent in an election petition. It appears to us that 
the High Court did not properly consider the pro¬ 
visions of the election law while repeatedly allowing 
amendments of the election petition in the present 
ease. The High Court allowed an application Ex. 27 
filed by the election petitioner for permission to amend 
the petition on 28-11-91. Yet another application 
for amendment of the election petition, Ex. 44 was 
again allowed by' the High Court on 18-12-91. The 
petitioner filed still another application, Ex. 47A, 
to again amend the election petition and the High 
Court allowed the same on 18-E92. Even after the 
pleadings were completed and the issues framed on 
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21st of January 1992 and a part of evidence had 
been led by the parties, the High Court allowed one 
more application filed by the election petitioner No. 1, 
fix. 701, and permitted an amendment of the election 
petition, apparently to bring the evidence in confor¬ 
mity with the pleadings. In the first place, the High 
Court ought noL to have allowed evidence to be led 
by the election petitioners which was beyond the 
pleadings of the par ies for no amount of evidence 
can cure a defect in the pleadings but it was all the 
more improper for the trial court to have allowed 
the pleadings to be amended so as to be bought in 
conformity with the evidence already led in the case. 
To say the least, it was not a desirable or a proper 
course to be adopted in an election petition where, 
as pointed out by this Court in Jagannath vs. Jaswant 
Singh (1954 SCR 892), the statutory requirements 
of the law of election must be strictly observed. Of 
coursed, since evidence was allowed to be led, though 
beyond the pleadings without any objections from 
the opposite side, tho court could have evaluated 
and analysed lhe same to determine the worth of that 
evidence, which in the facts and circumstances of the 
case came under a cloud but to allow the amendment 
of the pleadings with a view to confer a ‘legal status' 
on the evidence already led was to say the least im¬ 
proper. The reasons given by the learned trial judge 
to allow ^he election petitions to be amended repeated¬ 
ly ignores the sanctity which is attached io the plead¬ 
ings and the affidavit filed in support of an election 
petition, which under law is required, to be filed 
within a prescribed time and those reasons do not 
impress us. We need say no more on this aspect of 
the case. t <i' : ? 

Sd.|- 

A. S. ANAND 
Sd.|- 

M. K. MUKHERJEE 

July 18, 1995 
New Delhi. 

fit 1 4 1995 

Rr, ?to 6 3 —fafirr wfafafa^ rrfafarru, 

1 951 ( 1951 TT 43) ^ STRT106 % SprtTpir if 

fariT-r TfqriT 1991 fa fafaTT rrfa n 1 . s 

ir fwr nar TRTr -TraTrta (trtt) rnfa® 
28-6-1995 Tr fa >U Tprlfaer TTrr | 1 

[ff. S2/fa^/8/9l/9S] 

T. dr. fa ^z€\, 


New Delhi, the 14<h September, 1995 

O.N. 63.—In pursuance of Section 106 of the 
Representation of the People Act, 1951 (43 of 1951) 
the Election Commission hereby publishes the judge¬ 
ment dated the 28-6-1995 of the High Court of Judi¬ 
cature at Patna in Election Petition No. 8 of 1991. 

No. 82/BR/8/91/95] 
By o;der, 

K.P.G. Kutty, Se y. 

Election Petition No. 8 of 1991 
In the matter of an application under :,ection 80-A 
and 8’ of the Representation of People Act, <951. 
Vishwanath Kejr'vva! —Petitioner, 

versus 

Syed Shahabuddin $l 16 others —Respondents 
For the petitioner: M/s And Kumar Jha, Uma 
Shankor P3., Shrj Prakash 

Srivastva, Tarun Kumar Sinha 

Miss Mala Advocates. 

For the M/s R. S. Roy, S.C.I., S.N. P. 

Respondents: Sharma, Yugal Prasad, Md. 

Abu Haidar & S.M. Iqbal, 
Hasan Rahmani, Advs. 

PRESENT : 

HON’BLE MR. JUSTICE ADITYA NARAYAN 
CHATURVEDT 

A. N. ChaturVedi, J. These two petitions under Order 
7 Rule 11 of the Civil 'Procedure Code read with 
sections 81, 83, 86 and 117 of the Representation of 
People Act, 1951 have been filed on behalf of respon¬ 
dent No. 1 for summary dismissal of the election 
petition. Out of these two petitions one was filed on 
on 2T11-94 and the other On 12-12-94. Since the 
affidavit in support of the contents of tho petition 
filed on 21-11-94 was some what defective, the ether 
petition with proper affidavit was filed on 12-12-94. 
Rejoinder was filed on behalf of the election petitioner 
on 30-11-94 to the aforesaid petition filed on behalf 
of respondent No. 1 on 21-11-94. Since the affidavit 
in support of the contents of the 1 ;joi.idcr was found 
to be somewhat defective, second rejoinder wps filed 
on 2-12-94. 

2. A perusal of the aforesaid petition would 
ffiow that respondent No. 1 has raised preliminary 
point regarding maintainability of the elect'en 
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petition and wants summary dismissal of the election 
petition on the following grounds 

(') Seventeen copies of election petition Tor 
seventeen respondents) duly attested to he 
true copus of the original election p.t'tion 
under signature of the election petitioner not 
having been filed at the time of presentation cf 
election petitii n, there was non-compliaae 
of the pre vision of set tion 81 (3) of the Repre¬ 
sentation of people Act, 

(:i) Material facts and material particulars 
regarding the allegations made in the 
election petition in respect of miscounting of 
ballot papers not having been furnished, there 
was non-compliance of the ptovisions of 
sect'on 83 of the Representation of people 
Act. 

3. Since the question of maintainability of the 
election pet'tion has been lajsed as a preliminary 
po’nt,there is no escape from going into the merits 
of the aforesaid grounds taker by respondent No. 1. 
The first ground is regarding rot filing of seventeen 
copies of election petition (fot seventeen respondents) 
duly attested to be true copies of the original election 
petition under signature of the election petitioner at 
the tint' of presentation of the election petition as 
required by section 81 (3) of the Representation of 
people Act. In this connection the learned counsel 
for the election petitioner invited tne attention of 
the Court towards para 35 of the election petition 
in whxh it has been stated that the elecTon petition 
is accompanied by 17 attested true copies thereof 
duly signed by the election petitioner. On the other 
hand, the learned counsel for respondent No, l 
referred to para 42 of the written statement in which 
it has been stated that seventeen attested copies of 
the election petition duly signed by the election 
petitioner had not been filed. It may be pointed out 
that the statement in para 42 of tbv written statement 
to the said effect is not on affidavit. It may be fur¬ 
ther pointed out that the olection petition was presen¬ 
ted on 2-8-1991. In the order dated 2-8-91, there is 
no mention about filing or not filing of seventeen 
copies of the olection petition in accordance with 
the provision of section 81 (3) of the Representation 
of people Act but in the office note dated 17-8-91 
addressed to Stamp Reporter there is mention of 
seventeen attested true copies of the election petition. 
It was contended by the learned counsel for the 
petitioner that had seventeen copies of election 
petition not been filed in accordance with the pto- 
vision of section 81 (3) the office in its note must 
have pointed out this fact and would have also men¬ 
tioned abaut subsequent filing oi .ho same. In this 


connection the learned counsel also referred to the 
stamp report dated 26-8-91 which is to the edict 
that seventeen attested to be true copies of 
the election petition were thete with 
the election petition. Respondent No.l has 
brought on record attested true copy of the 
election petition sent to ai.y of the respondents for 
the purpose of showing that the same d cl n ot bear 
th same due as the v ghal election petition and 
he ice had not been filed on the date the election 
petiton was presented. The learned counsel for res¬ 
pondent No. 1 could not point out anything either 
in the order sheet or in the office notes to show that 
the seventeen copies of the election pet tion htd not 
accompaned the election petition rather had been 
filed subsequently, Tn view of all this there appears 
no merit in the ground that there was non compliance 
of the provision of section 81 (3) of the Representa¬ 
tion of people Act. 

4. ' o w I will consider the second ground. 
According to respondent no. 1 material facts and 
material particulars regardmg the allegations made 
in the election petition in respect of miscounting of 
ballot papers have not been furnished and hence 
there is non-compliance of the provision of section 
83 of the Representation of people Act and that 
being so, tb< election petition is fit to be dismissed 
summarily. On the other hand, it was pointed out 
oy the learned counsel for the election petitioner 
that section 86 (2) of the Representation of people 
Act provides lor dismissal of an election petition 
for non-compl'ance of the provisions of 
section 81 or section 82 or section 117 rf the Act 
but it does not provide for dismissal of election 
petition for non-compliance of the provision of 
section 83 of the Representation of people Act. 
In this connection the learned conusel for respondent 
No. 1 referred to decisions of the Supreme Court 
reported in A. 1. R. 1972 S. C. 515 (Hardwari Lai 
vs. Kanwal Singh), A. I. R. 1987 S. C. 1577 (Dharti- 
pakar Madan Lai Agrawal vs. Rajiv Gar.dhi) and 
A. I. R. 1986 S. C. 1253 (Ajhar Hussain vr. Rajiv 
Gandni) and contended that even thought section 
83 does not find a pLec in section 86 of the Represen¬ 
tation of people Act which authorises dismissal 
of election petition in certain contingencies, an 
election petition can be dismissed summarily in 
exercise of powers under Code of Civil procedure 
on the ground that the same docs not furnish 
cause of action. It was further contended that the 
omission of a single material fact would lead to an 
incomplete cause of action and that an ehet on 
petition without mater al facts regarding alleged 
corrupt practice is not an election petition 
at all. The above mentioned decisions of 
the Supreme Court undoubtedly support the above 
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contentions of the learned counsel for the respondent 
no. 1 and I agree with tffi same. 

5, Before I proceed to consider the pleas regard¬ 
ing not furnishing of material facts and 
material paiticulars regarding the allega¬ 
tion made in the election petition in respect of 
miscounting of ballot papors. it seoms appropriate 
to restate as to what exactly is the content of the 
expression “material facts and paiticulars” which 
the election petitioner shall incorporate in his petition 
by virtue of section 83 (1) of the Representation of 
people Act. The settled position of law in this 
regaid has been restated in the case of Ajhar 
Hussain versus Rajiv Gandhi reported. ; n A. I. R 
1986 S. C. 1253 which is extracted below:— 

(i) Materia] facts are facts which if established 
would give the petitionei the relief asked for 
The test required to be answred is whether 
the Court Could have given direct verdict in 
favour of the election petitioner in case the 
returned candidate had not appeared to 
oppose the election petition on the basis of 
the facts pleaded in the petition (A. T. R. 
1969 S. C, 734 Manubhai Nand Lai Amarsey 
versus Popatlal Manila! Joshi), 

(ii) In regard to the alleged corrupt practice 
pertaining to assistance obtained from a 
Government serrant, the following facts are 
es"ential to clolhc the petition with a cause or 
action which will call for an answer from th e 
returned candidate and must there for be 
pleaded (A T. R. 1972 S. C. 515 Hardwari 
Lai varsus Kanwal Singh’) 

fa) Mode of assistance: 

(b) measure of assistance: and 

(c) all various forms of acts pertaining to the 
assistance. 

(iii) In the context of an allegation as regards 
procuring, obtaining, abitting or attempting 
to obtain or procure the assistance of Govern¬ 
ment servants in election it is absolutely esfen- 
tial to plead, the following:— 

(a) kind or form of ass'stance obtained, or 
procured, 

(b) in what manner the assistance was obtained 
or procured or attempted to be obtained 
or procured by the election candidate for 
promoting the prospects of his election 
(A.I.R. 1972 S.C. 515), 

(iv) The returned cand'date must be told a^-to 
what assistance he was supposed to have 


sought, the type of assistance the manner 
of assistance, the time of assistance, the 
person from whom the actual and specific 
assistance was procured (A.T.R. 1972 S.C. 
515). 

fv) There must also be a statement in the election 
petit : on describing the manner in which the 
prospects of the election was furthered and 
the way in which the assistance was rendered 
(A.I.R. 1972 S.C. 515). 

(vi) The election petitioner must state with 
exactness the time of assistance, the manner 
of assistance, the persons from whom assist¬ 
ance was obtained or procured, the time and 
date of the same, all these will have to be 
set out in the particulars (A.I.R. 1972 S.C 
515). 

6. The learned counsel for respondent no. 1 
restricted his submissions to the allegations and facts 
ment'Oned in paragraphs 6, 7, 9, 10, 12, 13, 14, 15,16, 
17, 18, 19, 20, 20(A), 20(B), (20C) and 21 to 32 of 
theelcct'on petition. In para 6 of the election petition 
it has been alleged that “so many bunglings and mal¬ 
practices were perceived in favour of Janta Dal 
candidate i.e. respondent no. 1” during two rounds of 
counting of ballot papers on 16-6-91 leading to raising 
of objections by election petitioner and other candi¬ 
dates at every stage which were not considered. It 
was rightly contended by the learned counsel for 
respondent nol. 1 that the words like “so many bung- 
lings and malpractices Were perceived in favour of 
Janta Dal candidate i.e. respondent ho. 1.” indicate 
too vague allegations. The nature and kind of 
bunglings and malpractices have not been given. 
The name of assembly constituency segment of the 
Parliamentary Constituency in which bunglings and 
malpractices were committed during courting has 
also not been given. Similarly the counting table 
numbers where the bunglings and malpractices were 
committed and the namber of polling booths regard¬ 
ing the ballot papers of which bunglings and mal¬ 
practices were committed during counting have also 
not been given. Copy of not a single objection has 
been annexed with the election petition though the 
petitioner and other candidate are alleged to have 
raised, objections. Copy of alleged objections would 
has been contemporaneous documents. There is 
no averment to the effect as to how the election peti¬ 
tioner canje^bltpow about Jjjjuglings and malpractices 
as alleged in p£ka/?f ofthe eleWiom-petitioti. 
affidavit in support of the contents of the el*mm 
petition indicates that the contents of the election 
^petition arc based on information derived from the 
record and to the personal knowledge of the 
election peitioner but no document has been 
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refereed to in support of the alleged buogliqgs and 
malpractices. So' the pleading in para 6 does not 
set out the material facts and is vague and therefore, 
constitutes an incomplete cause of act on. 

7. In para 7 of the olect : on petit on it has been 
alleged that counting was done on 15 counting tables 
in each of the six. assembly constituency segments 
where counting agents of the candidates had been 
deputed. It has been further alleged that there 
were six central tables where Assistant Returning 
Officers with 3 to 4 Government staff had been 
deputed for checking doubtful votes and the previous 
countmg but only two chairs were kept at central 
tables for the counting agents of the seventeen candi¬ 
dates so that the agents may not check the manipula¬ 
tions and as such everyth ng was going on smoothly 
as per the officers’ choice who were totally gu ; ded by 
mnistors of B har Government. As is apparent, 
even the allegation in para 7 of the election pet'trin 
is vague and does not contain mU;r al facts namely 
the names of the masters and the names of the 
persons who were domg manipulations as per choice 
of the officers ‘and the guidance of the mmsters. So 
even the ploading in para 7 suffers from lack of material 
facts and is vague. 

8. The pleaing in para 9 of the election petition 
is as follows :— 

That after each round of counting the supervisors 
used to prepare a chart in the prescribed Form 
No. XVI in which was recorded the details of 
votes received by the cand dates on each of the 
booths, and was then sent to the Assistant Re¬ 
turning Officer for checking and signature. Heie 
no verification was ever found to be done by the 
A.R.O. The supervising table was the main 
point for bungling in tableting the records, where 
25 thpusand votes were deleted from the petitioners 
A/C and the same were add'd in the A/C of res¬ 
pondent no. 1. Th ; s fact was detected by the 
petitioner's election agent Sri Jwala Pd. Gupta 
but none of his objections was entertained. 

9. As is apparent the. allegation made in para 9 
of the election petition is also too vague and is of 
general nature. Though the ( lection petitioner has 
mentioned a round figure Eke deletipn of 25,000/- 
Votts ot the election pcitionei an d adding cf tne same 
in .avour Oi respondent no. 1. but he has not given 
the materal facts, namely, nfmes of the assembly 
constituency segmeaj^jown'ch tjartfiid 25,000/- 

brealTsa}d r '15,000/- 
Ha has also not given counting table number, 
round number ana number of booths to wh’ch 
the said 25,000 votes appertained. The source 
from which the election petitioner came to: know 
the aforesaid irregularity in counting has also no 
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been disclosed, Of course, it has been stated that 
the afbresaid irregularity was detected by his election 
agent Sri Jwala Pd. Gupta but there appears no affi¬ 
davit of Jwala Pd. Gupta to the effect that he had 
told the election petitioner about the said irregularity 
in counting. It would not be out of place to mention 
here that in the affidavit the election petitioner has 
mentioned that the allegations contained in para 9 
arc based on information but he has nowhere stated 
that ho got the information regarding the said irre¬ 
gularity from his election agent Jwala Pd. Gupta. 
The name of any counting agent who was present at 
the time of Commission of the said irregularity in 
counting has also not been disclosed in the election 
petition. The basis on which the said figure was 
arrived at has not been disclosed. There was no 
contemporaneous document to support the said 
allegation. Under the circumstances the pleading 
in para 9 does not set out any material fact and, 
therefore, constitutes an incomplete cause of action 
under section 123 (7) of the Representation of People 
Act. 

10. The learned counsel for election petitioner 
referred to the decision of Rajasthan High Court 
in the case of Brij Sundar Sharma versus Shri Ram- 
dutta and others reported inA.I.R. 1964 Rajasthan 
99 and contended that averments made to the effect 
that about 100 ballot papers marked in favour of 
respondent were improperly rejected by (he Re¬ 
turning Officer, that some invalid ballot papers were 
counted for the petitioner and that some ballot papers 
marked for the respondent were counted for the 
petitioner were held to be not vague and hence Lhe 
round figure of 25,000 ballot papers given by the 
election petitioner in the instant case cannot be said 
to be vague. In this connection the learned counsel 
for respondent no. 1 referred to the decision of the 
Supreme Court in the case of Shri Jitendra Bahadur 
Singh versus Krishna Bihari and others reported 
in A.I.R. 1970 S.C. 276 and pointed out that with 
regard to certain figures given in that case by the 
election petitioner it was pointed out by the Supreme 
Court that basis for arriving at those figures had not 
been disclosed and that being so, there was lack of 
material facts supporting the allegation. In view 
of this it is difficult to rely on the said decision of 
Rajasthan High Court, 

11. The learned counsel for the respondent no. 1 
further referred to the decision of the Supreme 
Court in the case of Shri Jitendra Bahadur Singh 
versus Sri Krishna Bihari & others reported in 1969 
(2) S.C.C. 433 (equivalent to A.I.R. 1970 S.C. 276) 
and pointed out that in the said decision it has been 
held that if an election petitioner gives some figures 
as to rejection of valid and acceptance of invalid 
vqtes\ the same must not be considered as an adequate 
statement of material facts. It has been further held 
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in the decision that material facts required to be 
stated are those facts which can be said as materials 
supporting the allegations made. In otherwise, 
{toy must be such'fqcts as afford a ha si, for the alle¬ 
gation made tn the petition.. It was further pointed 
out thiit on applying, the aforesaid test given by the 
Supreme Cohrt the contents of the. said para 9 of 
the .eteelum petition do nV furnish a single material 

_ .. ' \i. 

>" 12 . 1 ;The averment regarding corrupt practice in 
the matter of counting of ballot papers as contained 
in para 10 of-the election petition.read thus :— 

That in easel where the A.R.O. found himself 
unable to decide a doubtful case, he used to send 
thh Same ‘to the R.O. who decided the Cases when 
available at the counting spot. The main bungl¬ 
ing of illegal, bogus and disqualifying votes were 
always avoided by the R.O. and as such respon¬ 
dent no. It was benefited, n f 
1 * 

13, A perusal of para 10 shows that the same 
contains merely vague allegation, namely, “the main 
bungling of illegal bogus and disqualifying votes were 
always ayoided by R.O. and as. such the respondent 
no. 1 was benefited”. Para ,10 does not contain, 
the material facts like the nature ofjbuttgling of illegal 
bogus and disqualifying votes; and the manner in 
Which the respondent no, 1 \yas benefited thereby. 

14. The,’allegation as contained 1 in para 12 of 
the election petition reads thus - 

i ‘ * 

That about l4to 13 rounds of counting Look place 
in eye/y assembly, constituency and in every, round 
on every supervising table of $»ch assembly cons ' 
tituency about 5 to 9 hundred votes were mam 
pulated in favour of Syed Shahabuddin. respon¬ 
dent no. 1 under pressure of 5 Janta Dal ministers 
who were deputed to look after the election of 
Shri Shahabuddin and to see him elected. 

,15. As is apparent, the - allegation as contained 
in para 12 is also too vague and dqas-not contain the 
material facts. The election petitioner has not men¬ 
tioned the material fact as to how fre cqme to know 
that about 5 to 9 hundred votes wyre manipulated in 
favour of respondent no. I in 9 vsh ^ ranJ of,counting 
at every supervising table. He has pot disclosed the 
source of information. He ,ha,s also not, annexed 
any dbeumen^ to the election pst,i(ion in support of 
the allegation to the ,ai’d effect, ’ He has plso no t 
named the five Janta Dal ministers who had been 
allegedly ‘deputed to look after- the .election of res¬ 
pondent no. l and fo gel him elected. Though in 
his affidavit'in support of the pome its of the election 
petition fie has stated chat the allegation contained 
para 12 is based on information but he has failed to 
disclose as to.frdm whom he'got the information to 
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the said effect. Under the circumstances the alle¬ 
gation as.contained in .para 12 is too vague and does 
not set out the material facts and, therefore, consti¬ 
tutes an incomplete pause of action under station 123 
(7) of the Representation of People Act. 

16. The allegation as contained n para 13 of the 
election petition runs thus 

That final tablaling. was dope on R.O.’s 
subordinate table and here too no candidate agtht 
was allowed to see the records.' Everything was 
done secretely and confidentially. Final result 
records were' prepared on this table but no result 
was ever announced by the RjO. alter 2nd round 
of counting which always created a doubt. 

17. As is apparent, the allegation in para 13 is 
t oo yjrgue and of general nature and docs not contain 
material facts like the names of the counting agents 
of the candidates who were not allowed to see the 
record. The election petitioner'has not .disclosed 
any contemporaneous document supporting the 
allegation to the said effect. Under the circums¬ 
tances the pleading in para 13 of the election peti¬ 
tion puffers from the lack of material Ibctv 

18. The allegation in para 14 is that R.O. sad 
the A.R.Os, along with their staff were doing 1h* 
counting work under pressure of Bihar Government 
ministers and so many bunglings, irregularities and 
manipulations were done to ensure the victory of 
respondent no. I and even the Election Commission’ 
ordarr were totally, neglected. As it--Appears, the 
allegation to ithe said effect is devoid of material facts 
iregardmg the nature of bunglings, irregularities and 
manipulations. The electicn petitioner has not 
disclosed the names of the ministers .under whose 
pressure bunglings, i (-regularities and manipulations 
were done. It has also not' ' beep made clear as to 
which ordefs Of the Election Commission were neg¬ 
lected. There appears no contemporaneous docu- 

. ment to support the said allegation. The allega¬ 
tion as contained in para 14 of the election petition 
does pot set out material facts. 

19. In para 15 of the election petition it has been 
alleged that many of the votes which should not have 
been counted at all in favour of respondent no, 1 
were illegally counted in his favour inspite of the 
repeated objections by the counting agents Sri 
Mahesh Pansari* Ratan Kumar Saraf, Sikandar 
Singh and others. As will appear even the allega¬ 
tion in para 15 is vague as there is absence of material 
facts like name of assembly constituency segments, 
counting table number, found number, name and 
number polling booth and also the ngtnre of ballot 
papers which were illegally counted in favour of 

. respondent no, 1. Though the aforesaid . counting 
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agents are said to have objected to the counting of 
such votes In favour of respondent no. 1 but cop> of 
objection petition filed by any of them has not been 
annexed to the election petition. In the affidavit in 
support of the contents of the petition it has been 
stated that statement made in para 15 is derived from 
record and to the personal knowledge of the election 
petitioner but strangely enough no paper or record 
has been annexed to the election petition in support 
of tin allegation contained in para 15 cf the election 
petition. 

20. In pam 16 of the election petition it has been 
alleged that during counting objections were repea¬ 
tedly raised by the candidates and their agents but in 
a very calculated and deliberate manner all objec¬ 
tions were ignored by the A.R.O, in absence of the 
it.O. who was not always available on the counting 
spot attd this was dore to facilitate the victory of 
respondent no. 1. As will appear, the allegation to 
the said effect in para 16 of the election petition is 
also vague. Not even a single copy of the so called 
objections has been annexed to the election petition. 
Tbe'name of the candidates and their agents who as 
per allegation had raised objections' have also not 
been drs losed. That being so, the allegation in para 
* 16:does not set out the material-facts and suffers 
from-lack of material facts. . 

- A 

21. Tho allegation as contained in para 17 runs 
thus:— 

'* • That in the 1st and 2nd rounds of counting 

the following manipulations, bungling* and 
illegalities were detected which clearly.show that 
duplicate ballots were changed packed in other 
- - ballot boxes) anytime after polling and before 
counting in place of orginal ballots polled. Objec- 
- tions -wore raised by all the candidates and their 
agents but were ignored. So all the candidates 
with their agents except the petitioner with his 
agents and Janta Dal, boycotted counting and 
left the place: — 

The details of alleged manipulations, bun- 
glings and illegalities have been given 
in subparas I to IX of para 17 which I will 
. . , discuss hereafter. 

22. The allegatons as contained in sub-paras 
I to«IX of para 17 are also too vague as they do not 
co-ita : n material facts'in support thereof. Though 
*. in -sub-para 1 it has been alleged that ballot papers 
were found arranged in btinches, tagged with rubber 
in-about 15 to 20 boxes but material facts like the 
•name of assembly constituency stgement and the 
name hfld number of booths to whch tHe same* ap¬ 
pertained have not been disclosed. Ir sub-para II 
though it ^has been alleged that about 15 to 20 ballot 


boxes were found unsealed and no paper seal bear¬ 
ing the signatures of the Presiding Officer and the 
polling agents was found intact but the boxes were 
opened and paper seals were destroyed so that the 
same may not be verified in checking. With regards 
to this allegation also the material facts like the 
nemo of assembly constituency segment and the 
name and numbers of the polling booths to which 
the ballot boxes appertained have not been disclo¬ 
sed. A: per the allegation in sub-para III ballot 
papers were found unsigned by the Presiding Officer 
in about 10 boxes. Even with regard to this alle¬ 
gation tho material facts like the name of assembly 
constituency segment and name and number of booths 
to which boxes appertained have not been disclosed. 

23. Though in sub-para IV It has been alleged 
that baltol papers of about 50 booths were found 
bearing seal mark in cither green or grey or black 
ink besides the ink mark prescribed by the Election 
Commission and thereby showing that duplicate 
ballot papers had been inserted in the ballot boxes 
after the polling, but the names of the assembly con¬ 
stituency segments or the names "and number of 
booths to which the ballot papers appertained have 
not been disclosed and thus the allegation in sub¬ 
para IV suffers from lack of material facts. In sub¬ 
para V it has been alleged that ballot papers in about 
4 to 5 ballot boxes boredifferent type of seal in place 
of seal supplied by the Election Commission for the 
purpose. Even with regard to this allegation the 
material facts like the name of the assembly cons¬ 
tituency segments and the name and number of 
booths to which the ballot boxes appertained have 
not boon disclosed. In sub-para Vr the allegation 
is to the effect that ballot papers in large quantity 
having different colours, weight attd print were 
detected which were not tallying with original 
ballot pa|ters supplied by tho election authoritk?. 
With regard to this allegation also the material facts 
like names of assembly constituency segments, 
names and number of booths to which the ballot 
papers appertained have not been disclosed. It 
has also not been disclosed as to in which round of 
counting and at which counting table number such 
ballot papers had been detected. 

24. In sub-para VII it has been alleged that ballot 
’ papers having seal mark on the same point were 
detected in large quantity and this could have been 
possible only when tho seal marks had been affixed 
by one and the same person or by some machine. 
Even this allegation is vague as the material facts 
like the number of such ballot papers, the names of 
the assembly constituency segments and the name 
and number of booths to which such ballot papers 
appertained have not been disclosed, Similarly 
the round number and counting table number at 
which such ballot papers were found have also not 
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been_ disclosed and that boing so, even the allegation 
contained in sub-para V1T suffers from lack of 
material fa;t». In sub-para VIII the allegation is to 
the effect that lmge number of ballot papers not hav¬ 
ing the same serial numbers as issued by the election 
authorities for the booth concerned had been detec¬ 
ted, litis allegation is also too vague as the material 
facts like the npmc of assembly constituency segment 
name and number of bootlts to which ballot papers 
appertained the round number and counting table 
number at which such ballot papers were found have 
not been disclosed In sub-para IX it has been 
alleged that the signature of the Presiding Officer 
on the ballot papers of about 50 to 60 booths were 
not tallying Even this allegation is too vague as the 
name i nd number of the booths and the name of the 
assembly constituency segments to which said booths 
appertained have not been dis dosed. As is rpparent. 
the allegation as contained in sub-ptras I to IX of 
paragraph no. 17 a re too vague as they do not contain 
the material facts in support of the allegations con¬ 
tained therein. There is also no contemporaneous 
document to support the allegations. 

25. The allegation as contained in pura 18 of 
the election petition runs thus:— 

That objections were raised on all defective, 
illegal and disqualifying ballots and ballot boxes 
* staling but the Asst. Returning Officers and the 
Returning Officer did not entertain any of the 
objections and counted all votos saying that they 
have no power to reject or disqualify such huge 
quantity of invalid ballots. They entertained 
only 5-6 cases as the Returning Officer-cum- 
District Magistrate was doing all this under the 
guidance and pressure of Bihar Govt. Ministers 
to make respondent no. 1 successful. 

26. As is apparent, the allegation as contained in 
para 18 of the clectioh petition is also vague as the 
same does not contain material facts. The names of 
the ministers under whose guidance and pressure the 
Returning Officer had actedas? alleged in make the 
respondent No. 1 successful have not bcon disclosed. 
Though 5 to 6 objections in this regard arc laid to 
have been entertained by the R.O. but copy of any 
such objections does not appear to have been annex¬ 
ed with the election petition. It has also not been 
disclosed as to how the petitioner had come to know 
about the allegation as contained in para 18 of the 
election petition. In the verification and affidavit 
of the election petitioner it has been stated that state¬ 
ments as contained in para 18 of the election petition 
are based and derived from record and to the personal 
knowledge of the petitioner but it is not clear as to 
which part of the allegation is based on record and 
which pdrt of the allegation is based on personal 
knowledge. So even tire allegation contained in para 
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18 of the election petition suffers from lack of material 
facts. 

27. The allegation in para 19 is as follows: 

That the point to notice is that the R.O. 

and the A.R.Os right from the beginning had 
adopted a favourable attitude towards respo ident 
no. 1 as such everything was decided to ensure 
his victory by hook or by crook. On account 
of this conspiracy the petitioner who, in fact, 
was tho victorious candidate, was dnied his 
victory by a margin of 79628 votes only. In 
fact, when the final result sheet was prepared it 
was the petitioner who should have been d; '.lured 
elected but - illegally counting more than one lao 
votes in favour of respondent No. 1 the R.O. 
ensured the vi Tory of respondent no. -1 

* ■ r 

28. As it appears, the allegation as contained in 
para 19 of the election petition is highly iimginaty 
and does not contain single material fact in ,support 
thereof. 

29. In para 20 of the election potition it has been 
alleged that on many booths respondent No. 1 had 
indulged in corrupt practices with his supporters. 
It has been further alleged that it was the petitioner 
who had majority of valid votes in his favour and had 
there been no bunglings, irregularities and mani¬ 
pulations in counting, he would have been declared 
elected. It may be pointed out that booth numbers 
at which respondent No, 1 and his supporters had 
indulged incorrupt practices have not been disclosed. 
The names of the assembly constituency segments to 
which the booths appertained have also Not been 
disclosed. The names of the supporters of respon¬ 
dent No. 1 have also not been disclosed. So the 
allegation to the effect that respondent No. 1 and his 
supporters indulged in corrupt practices at many 
booths is vague apd suffers from lack of materila 
facts-Even the nature, mode and manner of corrupt 
practices have not been disclosed. What is the 
basis for saying that the petitioner had obtained 
majority of valid votes in his favour has also not 
been disclosed. So the allegation in para 20 suffers 
from lack of material facts. 

30. In para 20 (A) it has been alleged that after 
2nd round of counting the petitioner was declared 
winning by 600 votes by all India Radio and from 
here the manipulations in favour of respondent 
No, 1 started and in every round of counting about 
500 to 900 votes \Vere added in favour of respondent 
No. 1 to ensure his victory. It has been further 
alleged that the counting authority and the ministers 
of Bihar Government estimated that even after 
replacement of about one lac votes by changing the 
ballot boxes, respondent No. 1 was defeated by ,600 
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AOtcs in the 2nd round and hence the authority started 
manipulations in Favour of respondent no. 1 under 
pressure of ministers. , As is apparent, the allegations 
as contaiued in para 20 ( A) me also too vague and 
suffer from want of material tacts. What is the basis 
for saying that 500 to 900 votes were added in favour 
of respondent no, I .in every round of counting after 
the 2nd round has not been disclosed. Similarly the 
basis for saying that the countin,g authority started 
manipulations under pressure of ministers h^s also 
not been disclosed. The names of mioTters who 
were pressurising the counting authority, the source 
of information regarding replacement of ttbo.ut one 
Jae votes.by changing the ballot boxes to ensure the 
victory of respondent no, 1 have also not been dis¬ 
closed. So the entire allegation as contained in para 
20(A) is too vague and suffers from lack of material 
facts. 

31. The allegation in para 20 (8) runs thus: — 

That it is reliably learnt that three days before 
counting started, tiie R.O. had to fill the elected 
candidate’s certificate in the name of Sri Syed 
Shahabuddin under pressure of the Chief Minister 
as such the R.O. had to declare respondent no. 1 
elected by doing any illegality or irregularity by 
hook or by crook to save his service as well as the 
prestige of the Chief Minister. 

32. As is apparent, the allegation in para 20(B) 
is also too vague. The source of information has 
not been disclosed. Though in para 20(B) of the 
election petition it has been alleged that the elected 
candidate's certificate in the ti3me of respondent 
no. 1 w is fille 1 up three days prior to start of 
counting under pressure of the Chief Minister but 
the pleading in para 2 of the election petition shows 
that respondent no. 1 was declared elected on 18-6-91. 
In view of this it was contended on behalf of respon¬ 
dent no. 1 that the allegation to the effect that the 
elected candidate’s certificate was filled up by the 
Returning Officer three days prior to the counting 
of the votes is absured. The nature of the illegality 
and the manner in which the same was done by the 
Returning Officer hi, also not been disclosed. 
Under the circumstances the allegation in para 20(B) 
also suffers from lack of material facts. 

33. The allegation in para 20(C) runs thus:— 

That though there were sufficient officers 
to look after the election of 23 KTshanganj Parlia¬ 
mentary Constituency, even then the Bihar Govt, 
posted 140 officials from Patna on 19-5-1991 
for petrolling at the time of polll and carry the 
batlot boxes front the polling station to the strong 
i n xu for depositing the ballot boxes only in 
Kushanganj Parliamentary Constituency but most 
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of the ballot boxes were deposited by them till 
next day afternoon. It is’reliably learnt that about 
500 ballot boxes in 300 booths were completely 
changed by theve official, with the help of the 
Junta Dal workers on the w ay till the same were 
deposited in the strong room. This complaint 
was rai-ed by Sri M.J. Akbar, respondent no. 
2 before the Flection Commissioner before 
counting, 

34. No contcmpprancou, document is annexed 
with the election petition in support of the allegation 
that 140 government officials were sent from Patna 
on 19-5-91 for patrolling at the time of poll and for 
carrying the ballot boxes from the polling stations to 
the strong room. Similarly, w hat is the basis for saying 
that most of the ballot boxes w-ere deposited 
in the strong room by the officials.deputed from 
Pa..na till the next day (afternoon) has not been dis¬ 
closed. What i, ihe source of information for saying 
that about 50.) ballot boxes appertaining to 300 
booths were completely changed by the officials 
deputed from Patna with the help of Janta Dal 
workers has also not been disclosed. The name of 
such officials and Janta Dal workers has also 
noi been disclosed. Sri M..I. Akbar (respondent 
no. 2) is alleged to have lodged complaint before 
the Electipn Commission with regard to the aforesaid 
bunglings but there is no affidavit by Sri M.J. Akbar 
to suppo,rtthis allegation. Under the circmstances 
even the allegation in para 20(C) suffers from lack 
of material fact-. 

35. As iccarJx the statements made in para 21 
of the election petition it was pointed out by the 
learned course! for respondent'no. I that the same 
are by way of submission in the context of the alle¬ 
gations made in earlier paragraphs. 

36. In para 22 of the election petition it has been 
alleged that no polling account was supplied to the 

polling agent even on demand barring a few. In 
ill is connection it was pointed put by the learned 
counsel for the respondent no. 1 that this petition under 
Order, Rule 11 C.T.T, read with sections 81,83, 86 
and 117 of the Representation of People Act is with 
regard to not furnishing of material facts and material 
particulars regarding the allegations concerning mis¬ 
counting of ballot papers and is not with regard to 
the polling. 1 however, it was pointed out that names 
of the polling agents who had demanded polling 
account have not been disclosed and in this way the 
allegation in para 22 of the election petition is vague. 

?7. The nllegticn in Para 23 of the election petition 
runs thus; — 

‘ That coupling agents signature was a must 
after c'unting of each booth was over on 
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each table but as the counting was going on 
without the consent of the ageffis, 
hence they did not sign burring a few. 
fne R. O. thus maunged about 1,25,000 (me 
lac twenty five thousand votes in favour of 
respondent no, 1 by not rejecting the dis¬ 
qualifying, illegal and invalid duplicate voles, 
under pressure of the ministers. 

28- I‘> would appear that the allegation in para 23 
is also vague as the names of the counting agents 
concerned ha-,e not been disclosed. What is the 
basis for saying that the Returning Cfficer managed 
about 1,25, 000 votes in favour of respondant no.l 
by not rejecting the disqualifying, illegal and invalid 
duplicate votes under pressure of the ministers has 
also nm been disclosed, ft was further poinied 
out that the names of the ministers concerned under 
whose piessure the Returning officer is alleged to 
have managed 1,25, 000 votes illegally in favour 
of respondent no. I, has also not been disclosed. 

In the affidavit it has been stated that the statement 
made in para 23 is based on information. What is 
the source of information has also not been disclosed. 

Under the circumstances the allegation contained 
in para 23 is also vague and suffers from lack of 
materal Facts, 

39. In para 24 of the dec,ion peaiiion it has been 
alleged that A. R. O. always avoided the complaints 
in absence of R.O, and intentionally facilitated un¬ 
wanted counting only to ensure victory of respondent 
no. 1 as many of the complaints carried no meaning 
after counting was complete on a table. It may be 
pointed out that it ha* not been disclosed as to A.R.O. 
of which assembly constituency segment was avoid¬ 
ing complaints in absence of the R. O. and thereby 
facilitated unwanted counting to ensure victory of 
respondent no. 1. The names of the counting agents 
or election agents who made any complaint before 
the concerned A. R- O. has also not been disclosed. 

In the affidavit it has been stated that the statement 
made in para 24 derived from record and to the 
personal knowledge of the petitioner. What part of 
the. statement contained in para 24 has been 
derived from the record and which part is 
based on the personal knowledge of the election 
petitioner has not been disclosed. No copy of 
any complaint has been annexed to the elec¬ 
tion petition in support of the allegation. As is 
apparent, even the allegation in para 24 of the election 
petition is vague and does not set out the material 
facts and particulrs. 

40. In para 25 of the election petition t has been 
stater! that ballot papers of 75 booths were not 
accounted for till the day of counting and so even on 
written enquiry by the District B.J.P. office bearer 



no reply w as given by the R.O. As is apparent, even 
this allegation is too vague as the names of the 
assembly const ituency segments to which the 75 booths 
appertained has not Wen disclosed. Similarly, ihe 
names and numb.-r of the aforesaid 75 booths have 
also not been disci os' d. Even the name of the iff Ice 
bearer of tb.e District R.J.P, who is sa d to have cn- 
quiicd from the R.O. has also not been disclosed. 
There is no affidavit by any such office bearer in support 
of the allegation as contained in pata 25.’ Even the 
eojv, of written enquiry has not beat annexed to, the 
election petition. I. near the circumstances the alle¬ 
gation in para 25 suffers from lack of material facts 

and pOrticuUms. 

41. The allegation n para 26 of the election petit on 
funs as follows : - 

That tdl the ab jve objections went made in vvr.img 
by the pst'tionci’s election agent and other candi¬ 
dates also for deleting the bogus, ilk-gal and 
disqualifying invalid ballots to the R.O. under 
receipt but counting w'ent on and result declared 
on 18-6-1991 under pressure of the Ch : ef Min ster 
even if stopped by Election Oomnvssioner on 
telephone and nlegtam till further order. 

42. ttmny be printed out that written objections unde 
proper receipt are alleged to have been raised by the 
election agent of the petitioner and other candidates 
before the Returning Officer but copy of not a single 
objection is annexed to the election petition in support 
of the allegation as contained in para 26. The name 
of election agent of the petitioner s nd, '1 c let T t mlc 
candidates who are said to have raised written objec¬ 
tions have also not been disclosed. Though it s 
alleged that the Election Commissioner hed directed 
for stopping the counting of ballot papers on telephone 
and by telegram till further order but cepy of the 
telegram is not annexed with the election peiticn. 
Under the circumstances the allegation : n para 26 is 
also vague and suffers from lack of material frets. 

43. The allegation in para 27 of the election petit on 
runs thus 

That candidates who boycotted counting after 2nd 
round detailed the bunglings to the Chief Election 
Commissioner and the Prime Minister on phone. 
The C.E.C. ordered the R.O. to stop counting till 
further order at 10.30 P.M. cn 16-6-1991 but 
the R.O. continued counting and declared the 
result without permission of the Election 
Commission. 

44. In his affidavit the election petitioner has stated 
that the statement made i,, para 27 of the election 
peticn is based on information. What is the souicc 
of information has not been disclosed, Even the 
namcj of the candidates who arc; aid to have bycoUed 
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counting after 2nd round and who arc alleged to have 
detailed the bungling*, on telephone to the Chief 
Election Commissioner and the Prime Minister have 
not |bcen disclosed. So the allegation in para 27 cf the 
election petition is also vague and general in nature. 

45. In para 28 of the election petition it 

has been stated that on 19-6-91 at 7.05 A.M. 
there was news broadcast from T.V. that 
the result of Kishanganj Parliamentary 

constituency had been withheld by the Election 
Commissioner and as such the election petitioner 
requested the C.E.E. on the same day by telcgiom to 
decide Kishanganj case after hearing all the parlies 
concerned. The allegation in para 28 of the election 
election petition is with regard to the irregularity and. 
bunglings in counting of ballot prgers but no paper 
hfis been annexed with the election petit'en in support 
of the statement made in para 28 of the petit rr>. 

46. In para 29 of the elution petition (he alle¬ 
gation ifl as follows 

Tint the petitioner’s victory would have discredited 
not only the live Mohammedan Ministers of 
Bihar Government who were deputed to look 
after Kishanganj election specially but hrd d s - 
credited the Chief M’nister also who allowed 
Janta-Dal ticket to Sri Shahobuddin Respodenc 
No.l, rejecting Sri Taslimuddin-Respondent No.6 
and also these politically sound people never 
wanted that a simple man like this petitioner 
should get International ft me over night and so 
every possible bunglings were done to ensure the 
victory of Respondent No. 1. 

47. As is apparent, the allegation as contained in 
para 29 of the election petition docs not contain any 
material fact with regard to the allegation made 
therein,. The name of Ministers have also not been 
disclosed. What sort of bunglings and in \vh ; ch 
manner were done has also not been d’sclosed in'para 
29 of the election petition. It was contended on 
behalf of respondent No. I that allegation in para 29 
simply contained the imagination of the election 
petitioner and suffers from lack of material facts. 
There appears substance in the contention of the 
Named counsel for respondent No. 1. 

48. The allegation in para 30 of the elcclion petition 
runs thus :— 

That the ministers with their 140 officials and 
workers of Janta Dal engaged iD manipulaten of 
one lac duplicate invalid ballots by changing 500 
ballot bases originally caste in favour of the 
petitioner, have very cunningly distributed about 
25,000/- invalid ballots amongst the independent 
and other party candidates and the rest 75 thousand 
itfval'd ballots in the pocket of responden 


No.l so that the theft of one lacval'd votes and 
replacement of the same by bogus, duplicate, 
illegal and disqualified invalid ballots may not be 
detected as the total duplicate bnllols have roi 
been casted iu favour of only one candidate i.c 
respondent no. 1 and ip this wav the non-gemf tu¬ 
bal lots have been made genuine and thus taken 
into courting. 

49. In the affidavit it has been stated that the ^alle¬ 
gations.made in. para 30 of the election petit'en are 
based on information The source of informal on 
has not been disclosed. The names of the ministers, 
officials and Janta Dal .w-orkers who had allegedly 
manipulated one lac duplicate invalid ballot papers by 
replacing 500 ballot boxes have also not been disclosed. 
There is no affidavit of that person in support of 
allegation who had informed or from whom the 
election petitioner got the information about the 
information contained in para 30 of the election 
petition. That being so, even the allegation in par a 
30 of the election petition sulfas, from lack of 
material facts. 

50. So fur as the •statements made io paras 31 
and 32 are concerned, the same are by way of sub¬ 
mission as stated in the affidavit. 

. ,51. As is apparent, the allegations in *he aforesaid 
paragraphs of the election petition are vague and 
do not contain the material facts and particulars 
supporting the allegations made therein, Section 83 of 
the Representation of People Act provjdes that an 
clucpon Petition shall contain a concise statement of 
material facts on which the petitioner relic and 
shall set forth full particulars of any corrupt practice 
that the petitioner alleges including as.ful] a statement 
as possible of the names of the panics alleged to have 
committed such corrupt practice and the dale and 
the place of the commission of each such practice- 
It has been held by the Supreme Court in several 
decisions that section 83 of the Represenlatio n of 
People Act is mandatory and omission of even a 
single material fact leads to- an incomp ftfe cause of 
action, As mentioned earlier the Supremee Court 
in ils judgement reported in A I.R, 1986 S.C. 1253 
(Ajhar Hussain vs. Rajiv Gandhi has held that an 
election petition can and must be dismissed under 
the provision of Civil Procedure Cede if the manda¬ 
tory requirement enjoined by section 83 to incorpo¬ 
rate the material facts and material particulars relating 
to the alleged corrupt prquice in the election petition 
are net complied with . It i- also settled law ihat 
omission of a single material fact would lead to an 
incomplete cause cf action and that an election 
petition without materia] .fact relating t0‘corrupt 
practice is not an election petition ut all. It is also 
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relevant tc state here that Supreme Court in the case 
of Dhartipaknr Madati Lai Agfawal VtS, ‘ Shri 
Rajiv Gandhi reported in A.I.R. 1987 SC 1877 has 
held that on a combined reading cf sections 81, 87 
86 and 87 of the Reptesentation of People Act, it is 
apparent that those paras of the election petition which 
do net disclose any cause of action are liable to be 
'•truck off under Order VI Rule 1 5 of the Civil Proce¬ 
dure Code as the Court is empoweied at any stage of 
the proceeding to strike cut cr delete pUrdiig which 
is unnecessary scandalous, frivolous,' vexatious or 
Which may tend to prejudice, embarrass or delay the 
fair trial of the petition or suit It has been further 
held by the Supreme Court in the said case that it 
is-the duty of the Court to examine the plaint and, it 
need-not wait till-the defendant file* written .statement 
and points out tfie defect and if the Court, c n exami¬ 
nation of the plaint cr cfcction^pctition. finds that it 
does not disclose :my pause of action it would 
be justified in str;k : ng out the pleadings. 

52. -In the said c^sc the Supienv Conn has 
further held a5 follows: - “Section 83 lays dewo 
a mandatory provision in providing that an election 
petition shall contain a concise statement of matrial 
facts and setforth. full particulars cf corrupt praet or. 
The plcadings tire regulated by section 83 and it makes 
it obligatory on the election petit : oner to g \c the 
requisite facts, details and part cplais cf ecch corrupt 
practice with exactitude. If the election petit on fails 
to make out a ground under sect ; on 100 it must fail 
at the threshhold. Allegitkns of corrupt practice 
are in the nature of criminal charges, it is necessary 
that there should be no vagueness in the allegations 
so that the returned candidate may know 
the case he has- to meet. Jf iht allegations arc vague 
and general and *hc particulars of corrupt practice 
are not stated in the pleadings, the trial of the election 
Petition cannot proceed for ward cf cause of action. 
The emphasis of law is to avoid a fishing ar.d loving 
enquiry." > 

53, The learned counsel for correspondent no- 1 
referred to Rule 63 of the Conduct cf Flection Rules 
1961 and pointed out that the said rule provides 
an opportunityror crcat-cs.u right in fuvpur of an, 
aggrieved candidate regarding the counting of ballot 
Dopers to file a petition for recounting of ballot papers 
but the election petitioner did not do so widen goes 
to show that he had no gertinue grievance regarding 
the counting of ballot- papers otherwise he would, 
not have failed in filing a petition for recounting 
before the returning officer after counting of the 
ballot papers and before the declaration 1 of the 
official result. It was farther contended that the con¬ 
duct of the election petitioner in not filing a petition 
fbf recounting of ballot papers in accordance with 
rule 63 of-the Conduct of Election Rules, 1961 


goes to show that the alallegatioris made in the elec¬ 
tion petition are after thought on bis hart. Ir> this 
connection it was contended on behalf of 
the election petitioner that after the sacoend round 
of counting the counting authority stopped ann¬ 
ouncing result round wise and as a ttsult of that 
the petitioner was in dark about the’votes secured 
by the candidate and under the circumstances he 
was debarred from filing a petition for recounting. 
There appears no forte in this contention b f the learned 
counsel far the election petitioner. If there were 
bungling' and manipulation <n the counting of ballet 
papers, in favour of respondent no. 1 at the instance 
of the Chef Minister and some other ministers, 
the natural conduct on the part of thic election petiti¬ 
oner would have been to file a petition for recoun¬ 
ting. 

, 54. In vievv of what has been pointed out above, I 
cm cf the opinion that the allegation* in (he election 
petition as discussed above do riot disclosi complete 
cauie of action and a s such the election petition 
not maintainable and it is liable to be dismissed 
'ummarily T1 k election petition is accordingly, 
dUmh-^d but will-cut costs, Th, office shall 
intimate the decision to the Election Commission 
and the Speaker i.f the Lck Subha mid shall format'd 
to the Election Commission in authenticated copy e: 
the order. 

Patna, High Corn;, 
the 78th J unc, 1995, 

M A !-. \./R P.S ;S 


Sd/- 

(ADITVA NARAYAN CHATURVF.W) 
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TrfqT ^€ir f-mqq qfqWft Ytgq t- 3)>•: qpfr 5 r? r 

P qfa tq FT^r q ffiqq <ft qqftq ThTVqq-iTq ft 
% 1 fq sft ^rrsrrrnr fqqfaq qm?q ?wt «rt qrc. 
'pTqqrqq, qrf . 0 ; tt. *ft qcqqr q'ty *pfi qfafm 
qyqqrr qqqq TTqrfTqr mr tqqqrqq fWr? mrm 
tt qqqr qqfr 1 

3. «fr wr . q^qqrqq, fWi • q t qer fqqfaq 
wfiHnft % qq q tft jit qqqqq far 2 if 
Tf^rf'aq Tni'qp T qfqfTTT fqqrrq qmr t sreftq 
Ttf qfqfopr ttcw, ntp q? *fr jit, irraw *ft 
qq Wtt wqqfq % faqr q^i qft > 

4 . rrwpq fqftqq % wtr tt qfe 
vft mr. qrqqrqq tT tfft qsft qfqfrciq Tiqqrft q 

RdT faTT TO TT WW *ft fqfaq siqqfffi 
% qfpqfaq TFT % qfafTqq' ftqf) RTTT «rr vft 
TFT'qrr TfrqT qT UiTT TC^PTl RTFTT | HT «fr <mqrqq 
TT qRT fqqrqq qfqqrft T TFrfqq q (qf*n 
zrrfq <r qq; t qqqrr ttS tfr qq TTt'r»m q?oT 
«frvq Tr rrrftq qffiMfsWT mi qqwr TEDTr ?ff~ ajrff 

q,q ir^q qrft q?r fspqr Tidqr rt qq*ft totoh 
qfr FKr 1 qq% qwrq hw fqsTiqq srftrTrft kr m 
q qqqr Tc^sft ^T THt % ffRTg’t q 3q%grrr =fr qf 
h4t qr qfii Triqrf wrrfe?M mrfmrrTfm sfc 
qrf-^T tfp snt fWr 5 ftT qqr fqqj ^qqTTnFqr 
qrrtqrt q r Rfr 1 

fq. 1 5 -i/fiRT/lFs] 

?rr^5T q, { 

q't. qrr. qfqq 
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becomes imminent, Shri R, Padmacabhan, IAS shail be dives¬ 
ted of all and every additional charge and a compliance report- 
sent to the Commission. 

3. Shri R. Padmanabhan v-hile functioning as Chief 
Electoral Officer, Miroram, shall not hold, without the 
prior written approval of the Commission imy additional 
charge, whatsoever, Undei the Government of Mizoram ovei 
and above the charges mentioned in paragraph 2 aLxrve, 

4. If Shri R. Pttdmanabhan is not divested of all his 
additional charges as soon as a general election becomes 
imminent or is entrusted with or ordered to hold arty add i- 
tional charges of any kind whatsoever over and above the 
charge mentioned in paragraph 2 above, without the prior 
wTillcn approval of the Commision, Shri R. I’admanafchan 
will stand removed, from the office of the thief electoral 
Officer, Mizoram from the date of assumption of any such 
additional charge in terms of this very order and no other 
order will, or need to, be issued. All and any action taken by 
him thereafter in the discharge of his duties and functions as 
the Chief Electoral Officer shall be unauthorised, without 
jurisdiction, non-est and null and void and he shall render 
himself liable to disciplinary action. 

[No. 154^11/19^] 
By Order, 
C R. BRAHMAM, Secy. 

Cli f^fl, 14 ficqqr, 199 5 

wr.w. b 5 — 7 fTc qfqfaftrq qfcf>m : 1951 
( 1951 T1 43) ‘ft STITT 21 * WFflT % SRqfRi q, 
fqqFqq nrrqtq fq£*i tar P fT arftv 27 fqqtqr, 
1994 «ft sftnjqqr q. 434 /ferrqT.q ./94 
( 1 ) q fqrqfqfwrr qq'mq smjq, sqqfa ■— 

qfqqqqr »T qq’R KP^ft T 2 if— 

qq 33 —qqqnq % qraqfqajnq qfqfty fqp|- 
qo-Krfqqqfr, pft” r r- "faqi zn rfsrq-R't 

iqqTPT,’' qfqfcT ipq: faifaq q^i qqqr 1 


Nr v Delhi, the 14th September, 19y5 

O.N. 64- In exercise of the powers conferred by sub 
sectknM.1) of section 13A of the Representation of the People 
Act, 1950 ( 43 of 1950), the Election Commission of India, 
in consultation with the Government of the State of Mizoram 
hereby nominates Shri R, Padmanabhan, IAS, Development 
Commissioner and Secretary to the Government of Mizoram. 
Finance Planning and Programme Implementation Depart¬ 
ments as the Chief Electoral Officer for the State of Mizoram 
with effect from 7th September, 1995 and until further orders. 
He will also be designated as Secretary to the Government 
in the department in the State Secretariat dealing with election.-, 
under the Election Commission. 

2. The Commission has noted that Shri R. Padmauabhan 
TAS has add itkinal charge of Development Commissioner and 
Secretary to the Government of Mizoram, Finance Planning 
and Programme Implementation Departments, The Com¬ 
mission is not insisting on a full-time Chief Electoral Officer 
in the State of Mizoram as the State has not mote than two 
Parliamentary Constituencies. As soon as a general election 


[q. 43 4/fq?TT-qr.q./95( i)] 
qiqm q, 

%.nr. sfr. TRft, qfqq 


New Delhi, the 14th September, 1995 


O.N. 65.—In pursuance of the provisions of Section 21 of 
the Representation of the People Act, 1951 (43 of 1951) the 
Election Commission hereby directs that the following 
amenmdsni shall be made in its Notification No. 434/BR- 
IIP/94(1), dated the 27th September, 1994, namely: . 

In eolmun 2 of the Table appended to the said Noti- 
fkation—against item 33-Begnsarai, far the existing entry 
■'District Magistrate, Monghyr" the entry ‘'District 
Magistrate, Bejusarai". 


shall be substituted. 


;No.4DBRHP/95(l.] 
By Order, 
K..P.G. KITTY. Secy. 
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